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Item 1.01. Entry into a Material Definitive Agreement.
 
Registered Direct Offering (RDO)
 
On February 19, 2021, Akoustis Technologies, Inc. (the “Company”) entered into a securities purchase agreement (the “Securities Purchase Agreement”) with a limited number
of institutional investors (the “Purchasers”) for the registered direct offering of an aggregate of 1,500,000 shares (the “Registered Direct Shares”) of the Company’s common
stock, par value $0.001 per share (“Common Stock”), at a purchase price of $14.3592 per share (the “Registered Direct Offering”).  The gross proceeds of the Registered Direct
Offering are expected to be approximately $21.5 million. The closing of the Registered Direct Offering is expected to occur on or about February 23, 2021.
 
The Registered Direct Shares were offered by the Company pursuant to a shelf registration statement on Form S-3 (File No. 333-238130) that became effective on May 15,
2020 (the “Registration Statement”). The Company filed a prospectus supplement in connection with the Registered Direct Offering on February 22, 2021.
 
The Securities Purchase Agreement contains customary representations, warranties and covenants by the Company, customary conditions to closing, indemnification obligations
of the Company and the Purchasers, other obligations of the parties and termination provisions. The representations, warranties and covenants contained in the Securities
Purchase Agreement were made only for purposes of such agreement and as of specific dates, and solely for the benefit of the parties to such agreement.
 
The foregoing description of the Securities Purchase Agreement is not complete and is qualified in its entirety by reference to the full text of the form of Securities Purchase
Agreement attached to this report as Exhibit 10.1. A copy of the opinion of K&L Gates LLP relating to the legality of the issuance and sale of the Registered Direct Shares is
attached as Exhibit 5.1 hereto.
 
Amendment to ATM Sales Agreement
 
On February 22, 2021, the Company entered into an amendment (the “Amendment”) to its ATM Equity OfferingSM Sales Agreement, dated May 8, 2020 (as amended, the



“Sales Agreement”) with BofA Securities, Inc. and Piper Sandler & Co. (each, a “Sales Agent” and, together, the “Sales Agents”) to increase the aggregate amount of shares
(the “ATM Shares”) of Common Stock that may be sold through or to the Sales Agents under the Sales Agreement by an incremental $50,000,000.
 
As previously reported, under the Sales Agreement, the Company may sell ATM Shares from time to time through or to the Sales Agents pursuant to the Registration Statement,
as supplemented by the prospectus supplement dated May 15, 2020 (the “Prospectus Supplement”). In connection with the Amendment, the Company filed supplement no. 1
(“Supplement No. 1”) to the Prospectus Supplement on February 22, 2021 in order to increase the aggregate size of the offering by $50,000,000. Prior to the start of trading on
February 22, 2021, $49,167,733 of ATM Shares had been sold under the Prospectus Supplement and, following the filing of Supplement No. 1, an aggregate of up to
$50,832,267 of additional ATM Shares may be sold.
 
The foregoing summary of the Amendment does not purport to be complete and is qualified in its entirety by reference to the full text of the Amendment, a copy of which is
attached as Exhibit 1.1 hereto and incorporated herein by reference.
 
A copy of the opinion of K&L Gates LLP relating to the legality of the issuance and sale of the ATM Shares is attached as Exhibit 5.2 hereto.
 
This Current Report on Form 8-K shall not constitute an offer to sell or the solicitation of an offer to buy the ATM Shares, nor shall there be any offer, solicitation or sale of the
ATM Shares in any state or country in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such state or
country.
  
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits
 

Exhibit 
Number  Description

   
1.1  Amendment No. 1 to ATM Equity OfferingSM Sales Agreement, dated February 22, 2021, by and among the Company, as issuer, and BofA Securities, Inc. and

Piper Sandler & Co., as sales agents.
5.1  Opinion of K&L Gates LLP with respect to the Registered Direct Shares
5.2  Opinion of K&L Gates LLP with respect to the ATM Shares

10.1  Form of Securities Purchase Agreement, dated February 19, 2021, by and among the Company and the Purchasers party thereto.
23.1  Consent of K&L Gates LLP with respect to Exhibit 5.1 (included in Exhibit 5.1)
23.2  Consent of K&L Gates LLP with respect to Exhibit 5.2 (included in Exhibit 5.2)
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly

authorized.
 

 AKOUSTIS TECHNOLOGIES, INC.
  
Date: February 22, 2021 By: /s/ Kenneth E. Boller
 Name: Kenneth E. Boller
 Title: Interim Chief Financial Officer
 
 

2



Exhibit 1.1 
 

Akoustis Technologies, Inc.
 

Common Stock
($0.001 par value)

 
AMENDMENT NO. 1 TO

 
ATM EQUITY OFFERINGSM SALES AGREEMENT

 
February 22, 2021

 
BofA Securities, Inc.
Piper Sandler & Co.
c/o BofA Securities, Inc.
One Bryant Park
New York, New York 10036
 
Ladies and Gentlemen:
 

Reference is made to the ATM Equity Offering SM Sales Agreement, dated May 8, 2020, including the Exhibits and Annex thereto (the “Sales Agreement”), by and
among Akoustis Technologies, Inc., a Delaware corporation (the “ Company”), BofA Securities, Inc. (“BofA”), as sales agent and/or principal, and Piper Sandler & Co. (“Piper
Sandler”), as sales agent and/or principal (each, an “Agent” and together, the “Agents”), pursuant to which the Company may issue and sell from time to time to or through the
Agents shares (the “Shares”) of the Company’s common stock, $0.001 par value (the “Common Stock”), having an aggregate gross sales price not to exceed $50,000,000, on
the terms set forth in the Sales Agreement.

 
The Company and the Agents wish to modify and amend the Sales Agreement as provided in this Amendment No. 1, dated February 22, 2021, to the Sales Agreement

by and among the Agents and the Company (this “Amendment”). All capitalized terms used in this Amendment and not otherwise defined herein shall have the respective
meanings assigned to such terms in the Sales Agreement.

 
The Company and the Agents hereby agree as follows:
 
A . Amendment to the Sales Agreement. The first sentence of the first paragraph of the Sales Agreement is hereby deleted in its entirety and replaced with the

following:
 

“Akoustis Technologies, Inc., a Delaware corporation (the “Company”), proposes, subject to the terms and conditions stated herein, to issue and sell from time
to time to or through BofA Securities, Inc. (“BofA”), as sales agent and/or principal or Piper Sandler & Co. (“Piper Sandler”), as sales agent and/or principal (each, an
“Agent” and together, the “Agents”), shares (the “Shares”) of the Company’s common stock, $0.001 par value (the “Common Stock”), having an aggregate gross sales
price not to exceed $100,000,000 (such amount including all Shares sold on or after May 8, 2020), on the terms set forth in this ATM Equity Offering SM Sales
Agreement.”

 

 

 

 
B. Waiver. Solely with respect to the Registration Statement Amendment Date relating to the amendment or supplement to the Prospectus prepared for purposes of

registering the increase in the amount of Shares effected by this Amendment, the Agents hereby waive the Company’s obligations to deliver (i) pursuant to Section 3(p) of the
Sales Agreement, (x) the negative assurance letter of K&L Gates LLP, counsel to the Company, under Section 5(c)(i) of the Sales Agreement, (y) the favorable written opinion
of Ogawa Professional Corporation, intellectual property counsel to the Company, under Section 5(c)(ii) of the Sales Agreement, and (z) the negative assurance letter of
Shearman & Sterling LLP, counsel to the Agents, under Section 5(b) of the Sales Agreement, and (ii) pursuant to Section 3(q) of the Sales Agreement, the letter from Marcum
LLP under Section 5(d) of the Sales Agreement.

 
C. References to Agreement. All references to the Sales Agreement or in any other document executed or delivered in connection therewith shall, from the date hereof,

be deemed a reference to the Sales Agreement as amended by this Amendment.
 
D. Applicable Law. This Amendment and any claim, controversy or dispute arising under or related to this Amendment shall be governed by, and construed in

accordance with, the laws of the State of New York.
 
E. No Other Amendments. Except as set forth in this Amendment, all of the terms of the Sales Agreement shall remain in full force and effect and shall not be in any

way changed, modified or superseded by this Amendment.
 
F. Effect of Headings. The Section headings herein are for convenience only and shall not affect the construction hereof.
 
G. Counterparts. This Amendment may be executed in any number of counterparts, each of which shall be deemed to be an original, but all such counterparts shall

together constitute one and the same Amendment. Counterparts may be delivered via facsimile, electronic mail (including any electronic signature covered by the U.S. Federal
ESIGN Act of 2000, Uniform Electronic Transactions Act, the Electronic Signatures and Records Act or other applicable law, e.g., www.docusign.com) or other transmission
method and any counterpart so delivered shall be deemed to have been duly and validly delivered and be valid and effective for all purposes.

 
[Signature Pages Follow]
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If the foregoing is in accordance with your understanding of our agreement, please sign and return to the Company a counterpart hereof, whereupon this instrument,

along with all counterparts, will become a binding agreement between the Agents and the Company in accordance with its terms.
 

 Very truly yours,
   



 Akoustis Technologies, Inc.
   
 By: /s/ Jeffrey B. Shealy
  Name: Jeffrey B. Shealy 
   
  Title: President and Chief Executive Officer

  
Accepted as of the date hereof:
 
BofA Securities, Inc.
 
By: /s/ Robert Brass  
 Name: Robert Brass  
 Title: Managing Director  
  
Piper Sandler & Co.
 
By: /s/ Greg Klancher  
 Name: Greg Klancher  
 Title: Managing Director  
  

[Signature Page to Amendment No. 1 to ATM Equity OfferingTM Sales Agreement]
 

 
 



Exhibit 5.1
 

  

K&L GATES LLP
10TH FLOOR
300 SOUTH TRYON STREET
CHARLOTTE, NC 28202
T 704.331.7400 F 704.331.7598 klgates.com

 
February 22, 2021
 
Akoustis Technologies, Inc.
9805 Northcross Center Court, Suite A
Huntersville, North Carolina 28078
 
Ladies and Gentlemen:
 
We have acted as counsel to Akoustis Technologies, Inc., a Delaware corporation (the “Company”), in connection with the issuance and sale by the Company of an aggregate of
1,500,000 shares (the “Shares”) of the Company’s common stock, $0.001 par value per share (the “Common Stock”), pursuant to the Securities Purchase Agreement dated
February 19, 2021 (the “Securities Purchase Agreement”) by and between the Company and the purchasers identified therein. In accordance with the Securities Act of 1933, as
amended (the “Securities Act”), and the rules and regulations promulgated thereunder, the Company has prepared and filed with the Securities and Exchange Commission (the
“SEC”) (i) a Registration Statement on Form S-3 (Registration No. 333-238130) (the “Registration Statement”), which became effective May 15, 2020, and (ii) a prospectus
supplement dated February 19, 2021 (the “Prospectus Supplement”).
 
You have requested our opinion as to the matters set forth below in connection with the issuance of the Shares. For purposes of rendering that opinion, we have examined (i) the
Registration Statement, (ii) the prospectus dated May 15, 2020 included in the Registration Statement, as supplemented by the Prospectus Supplement, (iii) the Securities
Purchase Agreement, (iv) the Company’s Certificate of Incorporation, as amended through the date thereof, (v) the Company’s Bylaws, (vi) the Company’s stock ledger, (vii)
the corporate actions of the Company’s Board of Directors thereof relating to the issuance of the Shares, and (viii) as to certain matters of fact that are material to our opinion,
we have also relied on a certificate of an officer of the Company. We have made such investigation of law as we have deemed appropriate. We have examined and relied upon
certificates of public officials and such other documents and instruments as we have deemed necessary or advisable for the purpose of rendering our opinion. For the purposes
of this opinion letter, we have made assumptions that are customary in opinion letters of this kind, including the assumptions that each document submitted to us is accurate and
complete, that each such document that is an original is authentic, that each such document that is a copy conforms to an authentic original, and that all signatures on each such
document are genuine. We have further assumed the legal capacity of natural persons, and we have assumed that the Securities Purchase Agreement constitutes the legal, valid,
and binding obligation of each party thereto, enforceable against each such party in accordance with its terms. We have not verified any of those assumptions.
  

 

 

 
Akoustis Technologies, Inc.
February 22, 2021
Page 2
 
Our opinion set forth below is limited to the Delaware General Corporation Law (the “DGCL”), and reported judicial decisions interpreting the DGCL.
 
Based upon and subject to the foregoing, it is our opinion that the Shares are duly authorized for issuance by the Company and, when issued and paid for pursuant to the
Securities Purchase Agreement as described in the Prospectus Supplement included in the Registration Statement, will be validly issued, fully paid, and nonassessable:
 
We hereby consent to the filing of this opinion letter with the SEC as Exhibit 5.1 to the Company’s Current Report on Form 8-K dated February 22, 2021 and its incorporation
by reference in the Registration Statement. We also consent to the reference to our Firm in the Prospectus Supplement under the caption “Legal Matters.” In giving such
consent, we do not thereby admit that we are in the category of persons whose consent is required under Section 7 of the Securities Act or the rules and regulations thereunder.
 
 Yours truly,
  
 /s/ K&L Gates LLP
  
 K&L Gates LLP
 

 
 



Exhibit 5.2
 

  

K&L GATES LLP
10TH FLOOR
300 SOUTH TRYON STREET
CHARLOTTE, NC 28202
T 704.331.7400 F 704.331.7598 klgates.com

 
February 22, 2021

 
Akoustis Technologies, Inc.
9805 Northcross Center Court, Suite A
Huntersville, North Carolina 28078
 
Ladies and Gentlemen:
 
We have acted as counsel to Akoustis Technologies, Inc., a Delaware corporation (the “Company”), in connection with the issuance and sale (the “Offering”) by the Company
from time to time of common stock, par value $0.001 per share, of the Company (“Common Stock”), having an aggregate offering price of up to $100,000,000 (the “Shares”)
pursuant to the ATM Equity Offering℠ Sales Agreement dated May 8, 2020 by and among the Company and BofA Securities, Inc. and Piper Sandler & Co., as sales agents
(each, a “Sales Agent” and together, the “Sales Agents”), as amended by Amendment No. 1 to ATM Equity Offering℠ Sales Agreement dated February 22, 2021 (as amended,
the “Sales Agreement”). The Shares have been registered on a Registration Statement on Form S-3 (File No. 333-238130) (such registration statement, including documents
incorporated by reference therein, the “Registration Statement”), filed by the Company with the Securities and Exchange Commission (the “Commission”) on May 8, 2020.
 
This opinion letter is being furnished in accordance with the requirements of Item 601(b)(5) of Regulation S-K under the Securities Act of 1933, as amended (the “Securities
Act”).
 
The Company has requested our opinion as to the matters set forth below in connection with the Registration Statement. For the purposes of rendering that opinion, we have
examined: (i) the Registration Statement, including the exhibits filed therewith; (ii) the Sales Agreement; (iii) the Company’s prospectus supplement, dated May 15, 2020, filed
with the Commission pursuant to Rule 424(b) under the Securities Act (including the documents incorporated or deemed incorporated by reference therein) (the “Prospectus
Supplement”); (iv) Supplement No. 1 to the Prospectus Supplement, dated February 22, 2021, filed with the Commission pursuant to Rule 424(b) under the Securities Act
(“Supplement No. 1”); (v) the Company’s Certificate of Incorporation, as amended through the date hereof (the “Certificate of Incorporation”); (vi) the Company’s Amended
and Restated Bylaws; (vii) the Company’s stock ledger; and (viii) the corporate action or actions of the Company that provides for the issuance of the Shares (the “Authorizing
Resolutions”). We have also made such other investigation as we have deemed appropriate. We have examined and relied upon certificates of public officials and such other
documents and instruments, and, as to certain matters of fact that are material to our opinion, we have also relied upon a certificate of an officer of the Company. We have
considered such matters of law as we have deemed necessary to render the opinion contained herein.

 

 

 
Akoustis Technologies, Inc.
February 22, 2021
Page 2

 
For the purposes of this opinion letter, we have made assumptions that are customary in opinion letters of this kind, including the assumptions that each document submitted to
us is accurate and complete, that each such document that is an original is authentic, that each such document that is a copy conforms to an authentic original, the conformity to
the original or final versions of the documents submitted to us as copies or drafts and that all signatures on each such document are genuine. We have further assumed the legal
capacity of natural persons. We have not verified any of those assumptions.
 
In rendering our opinion below, we also have assumed that: (i) the Company will have sufficient authorized and unissued shares of Common Stock at the time of each issuance
of Shares pursuant to the Sales Agreement to provide for such issuance, (ii) the issuance of all Shares will be duly noted in the Company’s stock ledger upon issuance, (iii) the
Sales Agreement constitutes the valid and binding agreement of the parties thereto, enforceable against the parties thereto in accordance with its terms, (iv) prior to the issuance
of any of the Shares, a Pricer (as defined in the Authorizing Resolutions) will determine the price and certain other terms of issuance of such Shares in accordance with the
Authorizing Resolutions, (v) the Agents will exercise any authority delegated to the Agents by a Pricer pursuant to the Authorizing Resolutions solely in accordance with such
delegated authority, and (vi) the Offering will be conducted during the Authorized Term (as defined in the Authorizing Resolutions), the number of Shares sold in the Offering
will not exceed the Maximum Share Amount (as defined in the Authorizing Resolutions), and the price of the Shares sold in the Offering will not be less than the Minimum
Price Per Shares (as defined in the Authorizing Resolutions) unless the Strategic Development Committee (as defined in the Authorizing Resolutions) approves any proposed
modifications to such terms of the Offering as set forth in the Authorizing Resolutions. We have not verified any of those assumptions.
 
Our opinion set forth below is limited to the Delaware General Corporation Law (the “DGCL”) and reported judicial decisions interpreting the DGCL.
 
Based upon and subject to the foregoing, it is our opinion that the Shares have been duly and validly authorized for issuance by the Company and, when issued and delivered by
the Company and paid for pursuant to the Sales Agreement, will be validly issued, fully paid and nonassessable.
 
The opinion set forth above is subject to the following additional assumptions: (i) the effectiveness of the Registration Statement and any amendment thereto (including any
post-effective amendment) under the Securities Act shall not have been terminated, suspended or rescinded, (ii) all Shares offered pursuant to the Registration Statement will be
issued and sold (a) in compliance with all applicable federal and state securities laws, rules and regulations and solely in the manner provided in the Registration Statement and
the Prospectus Supplement, as supplemented by Supplement No. 1 and (b) only upon payment of the consideration fixed therefor in accordance with the Sales Agreement, and
(iii) there will not have occurred any change in law or fact affecting the validity of any of the opinions rendered herein with respect thereto. We assume no obligation to update
or supplement our opinion to reflect any changes of law or fact that may occur.
 

 

 
Akoustis Technologies, Inc.
February 22, 2021
Page 3

 



We hereby consent to the filing of this opinion with the Commission as Exhibit 5.2 to the Company’s Current Report on Form 8-K filed on February 22, 2021 and to the
incorporation by reference of this opinion in the Registration Statement, and to the reference to our firm under the caption “Legal Matters” in the Prospectus Supplement. In
giving our consent we do not thereby admit that we are in the category of persons whose consent is required under Section 7 of the Securities Act or the rules or regulations
thereunder. This opinion is expressed as of the date hereof, and we disclaim any undertaking to advise of any subsequent changes in the facts stated or assumed herein or any
subsequent changes in law.
 
 Yours truly,
  
 /s/ K&L Gates LLP
  
 K&L Gates LLP

 
 
 



Exhibit 10.1
  

SECURITIES PURCHASE AGREEMENT
 

This Securities Purchase Agreement (this “Agreement”) is made and entered into as of February 19, 2021, by and among Akoustis Technologies, Inc., a Delaware
corporation (the “Company”), and the undersigned purchasers (the “Purchasers”).

 
RECITALS

 
WHEREAS, the Company and the Purchasers desire to enter into this transaction to purchase the Purchased Shares (as defined below) set forth herein pursuant to the

Company’s currently effective Registration Statement on Form S-3 (Registration Number 333-238130) (the “Registration Statement”) under the Securities Act of 1933, as
amended (the “Securities Act”).

 
WHEREAS, the Purchasers wish to purchase, and the Company wishes to sell, upon the terms and conditions stated in this Agreement, shares of common stock, par

value $0.001 per share, of the Company (“Shares”).
 
THE PARTIES HERETO HEREBY AGREE AS FOLLOWS:
 
1. Purchase and Sale of Shares.

 
1.1 Sale and Issuance of Shares. On or prior to the Closing (as defined below), the Company shall have authorized the sale and issuance to the Purchasers of

the number of Shares set forth opposite such Purchaser’s name on Exhibit A hereto (the “Purchased Shares”) for the aggregate purchase price set forth on Exhibit A hereto (the
“Aggregate Purchase Price”). 

 
1.2 Closing. Subject to the satisfaction (or waiver) of the conditions set forth herein, the Company shall issue and sell to the Purchaser, and the Purchaser

agrees to purchase from the Company on the Closing Date (as defined below), the Purchased Shares for the Aggregate Purchase Price (the “Closing”).  The time and date of the
Closing (the “Closing Date”) shall be as soon as practicable, but in no event later than 10:00 a.m., Eastern Time, on February 23, 2021. The Closing shall be effected by the
electronic exchange of documents and signatures by electronic transmission, or by such other means or at such other place as the parties shall agree.  Prior to the Closing, the
Purchaser will initiate an irrevocable wire transfer for the Aggregate Purchase Price to the account designated by the Company and following confirmation of receipt of such
payment, the Company shall cause Broadridge Financial Solutions, Inc., the Company’s transfer agent, through the Depository Trust Company (“DTC”) Fast Automated
Securities Transfer Program, to credit the number of Purchased Shares purchased by the Purchasers to the respective Purchasers’ or their designees’ balance accounts (to be
provided by the Purchasers to the Company in writing at least one business day prior to the Closing) with DTC through its Deposit Withdrawal Agent Commission system.  As
used herein, “business day” means any day other than a Saturday, Sunday or other day on which banking institutions located in Huntersville, North Carolina are authorized or
obligated by law or executive order to close.

 

 

 

 
2. Representations and Warranties of the Company. The Company hereby represents and warrants to each Purchaser that, as of the date hereof, except as set forth in

the SEC Reports (as defined below):
 

2.1 Incorporation, Good Standing and Qualification.
 

(a) The Company has been duly incorporated, is validly existing as a corporation in good standing under the laws of the jurisdiction of its
incorporation and has all requisite corporate power and authority to (i) execute, deliver and perform its obligations under this Agreement, (ii) to issue and sell the Purchased
Shares pursuant to this Agreement, and (iii) to carry on its business as now conducted and as presently proposed to be conducted.  The Company is duly qualified to transact
business and is in good standing in each jurisdiction in which the conduct of its business or its ownership or leasing of property requires such qualification, except to the extent
that the failure to be so qualified would not, individually or in the aggregate (1) have a material adverse effect on the assets, business, condition (financial or otherwise),
management, operations, earnings results or prospects of the Company and its subsidiaries, considered as one entity, (2) prevent or materially interfere with consummation of
the transactions contemplated hereby, or (3) result in the delisting of shares of Common Stock from the Nasdaq Capital Market (the occurrence of any such effect, prevention,
interference or result described in the foregoing clauses (1), (2) or (3) being herein referred to as a “Material Adverse Effect”).

 
(b) Each of the Company’s “subsidiaries” (for purposes of this Agreement, as defined in Rule 405 under the Securities Act) has been duly

incorporated or organized, as the case may be, and is validly existing as a corporation, partnership or limited liability company, as applicable, in good standing under the laws of
the jurisdiction of its incorporation or organization and has the power and authority (corporate or other) to carry on its business as now conducted and as presently proposed to
be conducted. Each of the Company’s subsidiaries is duly qualified as a foreign corporation, partnership or limited liability company, as applicable, to transact business and is in
good standing in each jurisdiction in which the conduct of its business or its ownership or leasing of property requires such qualification, except to the extent that the failure to
be so qualified would not, individually or in the aggregate, have a Material Adverse Effect.

 
2.2 Authorization. All corporate action on the part of the Company, its officers, directors and stockholders necessary for the authorization, execution and

delivery of this Agreement, the performance of all obligations of the Company hereunder, and the authorization, issuance (or reservation for issuance), sale and delivery of the
Purchased Shares hereunder has been taken or will be taken prior to the Closing, and, assuming due authorization, execution and delivery by the Purchasers, this Agreement
constitutes a valid and legally binding obligation of the Company, enforceable in accordance with its terms, except (i) as limited by applicable bankruptcy, insolvency,
reorganization, moratorium, and other laws of general application affecting enforcement of creditors’ rights generally and (ii) as limited by laws relating to the availability of
specific performance, injunctive relief, or other equitable remedies.

 
2.3 Valid Issuance of Shares. The Purchased Shares, when issued, sold and delivered in accordance with the terms of this Agreement for the consideration set

forth herein, will be duly and validly issued, fully paid, and nonassessable, and will be free of restrictions on transfer other than restrictions on transfer under this Agreement, the
Company’s certificate of incorporation and under applicable state and federal securities laws.  The Purchased Shares will not be subject to preemptive rights or rights of first
refusal that have not been waived or complied with.

 
2.4 No Consents. No approval, authorization, consent or order of or filing with any federal, state, local or foreign governmental or regulatory commission,

board, body, authority or agency, or of or with any self-regulatory organization or other non-governmental regulatory authority (including, without limitation, the Nasdaq
Capital Market) (“Consent”), or approval of the Company’s stockholders, is required in connection with the issuance and sale of the Purchased Shares or the consummation of
the transactions contemplated hereby, other than (i) registration of Shares under the Securities Act, which has been effected, (ii) any necessary qualification under the securities
or blue sky laws of the various jurisdictions in which the Purchased Shares are being offered; (iii) under the FINRA Rules or (iv) any filings required under the Securities
Exchange Act of 1934, as amended (the “Exchange Act”), which have been or will be made when and how required.
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2.5 Offering. The issuance by the Company of the Purchased Shares has been registered under the Securities Act and the Purchased Shares are being issued

pursuant to the Registration Statement. The Registration Statement is effective and available for the issuance of the Purchased Shares thereunder and the Company has not
received any notice that the U.S. Securities and Exchange Commission (the “SEC”) has issued or intends to issue a stop-order with respect to the Registration Statement or that
the SEC otherwise has suspended or withdrawn the effectiveness of the Registration Statement, either temporarily or permanently, or intends or has threatened in writing to do
so.

 
2.6 Litigation. As of the date hereof, there is no action, suit, proceeding or investigation pending or, to the Company’s knowledge, currently threatened against

the Company that questions the validity of this Agreement or the right of the Company to enter into this Agreement or to consummate the transactions contemplated hereby.
 

2.7 No Conflicts. Neither the execution and delivery by the Company of, nor the performance by the Company of its obligations under, this Agreement will
conflict with, contravene, result in a breach or violation of, or imposition of any lien, charge or encumbrance upon any assets of the Company or any of its subsidiaries pursuant
to, or constitute a default under (i) any statute, law, rule, regulation, judgment, order or decree of any governmental body, regulatory or administrative agency or court having
jurisdiction over the Company or any of its subsidiaries; (ii) the certificate of incorporation or bylaws of the Company or the organizational documents of any subsidiary; or
(iii) any contract, agreement, obligation, covenant or instrument to which the Company or any of its subsidiaries (or any of their assets) are subject or bound, other than, in the
cases of clauses (i) and (iii), such conflicts, breaches, violations, liens, charges, encumbrances and defaults that would not, individually or in the aggregate, have a Material
Adverse Effect.

 
2.8 SEC Reports; Financial Statements. The Company has filed all reports, schedules, forms, statements and other documents required to be filed by the

Company under the Securities Act or the Exchange Act, including pursuant to Section 13(a) or 15(d) thereof (the foregoing materials being collectively referred to herein as the
“SEC Reports”), on a timely basis or has received a valid extension of such time of filing and has filed any such SEC Reports prior to the expiration of any such extension.  As
of their respective dates, the SEC Reports complied in all material respects with the requirements of the Securities Act and the Exchange Act and the rules and regulations of the
SEC promulgated thereunder, as applicable, and none of the SEC Reports, when filed, contained any untrue statement of a material fact or omitted to state a material fact
required to be stated therein or necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading.  No executive
officer of the Company has failed in any respect to make the certifications required of him or her under Section 302 or 906 of the Sarbanes-Oxley Act of 2002.  The financial
statements of the Company included in the SEC Reports comply in all material respects with applicable accounting requirements and the rules and regulations of the SEC with
respect thereto as in effect at the time of filing.  Such financial statements have been prepared in accordance with United States generally accepted accounting principles applied
on a consistent basis during the periods involved (“GAAP”), except as may be otherwise specified in such financial statements or the notes thereto and except that unaudited
financial statements may not contain all footnotes required by GAAP, and fairly present in all material respects the financial position of the Company and its consolidated
subsidiaries as of and for the dates thereof and the results of operations and cash flows for the periods then ended, subject, in the case of unaudited statements, to normal,
immaterial, year-end audit adjustments.

 
2.9 Absence of Certain Events and Changes. Since the date of the last day of the period covered by the Company’s most recently filed periodic report

covering an annual or quarterly period with the SEC, (i) there has not been any event, change or development which, individually or in the aggregate, has had or is reasonably
likely to have a Material Adverse Effect and (ii) the Company has not declared or made any dividend or distribution of cash or other property to its stockholders.
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3. Representations and Warranties of the Purchaser. Each Purchaser hereby represents and warrants that:

 
3.1 Organization; Authorization. The Purchaser is an entity duly organized, validly existing and in good standing under the laws of the jurisdiction of its

organization.  The Purchaser has full power and authority to enter into this Agreement and, assuming due authorization, execution and delivery by the Company, this Agreement
constitutes a valid and legally binding obligation of the Purchaser, enforceable in accordance with its terms except (i) as limited by applicable bankruptcy, insolvency,
reorganization, moratorium, and other laws of general application affecting enforcement of creditors’ rights generally and (ii) as limited by laws relating to the availability of
specific performance, injunctive relief, or other equitable remedies.

 
3.2 Receipt and Review of Information. The Purchaser acknowledges its receipt and review prior to its execution of this Agreement of the prospectus

supplement describing the Purchased Shares and the offering thereof, including the base prospectus attached thereto.
 

3.3 No Governmental Review. The Purchaser understands that no United States federal or state agency or any other government or governmental agency has
passed on or made any recommendation or endorsement of the Purchased Shares or the fairness or suitability of the investment in the Purchased Shares nor have such
authorities passed upon or endorsed the merits of the offering of the Purchased Shares.

 
3.4 No Conflicts. Neither the execution and delivery by the Purchaser of, nor the performance by the Purchaser of its obligations under, this Agreement will

conflict with, contravene, result in a breach or violation of, or imposition of any lien, charge or encumbrance upon any assets of the Purchaser or any of its subsidiaries pursuant
to, or constitute a default under (i) any statute, law, rule, regulation, judgment, order or decree of any governmental body, regulatory or administrative agency or court having
jurisdiction over the Purchaser or any of its subsidiaries; (ii) the certificate of incorporation or bylaws or other organizational or constitutive documents of the Purchaser or the
organizational documents of any of its subsidiaries; or (iii) any contract, agreement, obligation, covenant or instrument to which the Purchaser or any of its subsidiaries (or any
of their assets) are subject or bound, other than, in the cases of clauses (i) and (iii), such conflicts, breaches, violations, liens, charges, encumbrances and defaults that would
not, individually or in the aggregate, have a material adverse effect on the ability of the Purchaser to perform its obligations hereunder.

 
3.5 No Consents. No Consent is required to be obtained or filed by the Purchaser in connection with the authorization, execution and delivery of this

Agreement or with the subscription for the Purchased Shares.
 

3.6 Purchaser Status. At the time the Purchaser was offered the Purchased Shares, it was, and as of the date hereof it is, either: (a) an “accredited investor” as
defined in Rule 501(a)(1), (a)(2), (a)(3), (a)(7) or (a)(8) under the Securities Act or (b) a “qualified institutional buyer” as defined in Rule 144A(a) under the Securities Act.

  
3.7 Experience of the Purchaser. The Purchaser, either alone or together with its representatives, has such knowledge, sophistication and experience in

business and financial matters so as to be capable of evaluating the merits and risks of the prospective investment in the Purchased Shares, and has so evaluated the merits and
risks of such investment. The Purchaser is able to bear the economic risk of an investment in the Purchased Shares and, at the present time, is able to afford a complete loss of
such investment.
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4. Conditions of the Purchaser’s Obligations at the Closing. The obligations of the Purchaser under Section 1.2 of this Agreement with respect to the Closing are

subject to the fulfillment on or before the Closing of each of the following conditions:
 



4.1 Performance. The Company shall have performed and complied with all agreements, obligations and conditions contained in this Agreement that are
required to be performed or complied with by it on or before the Closing.

 
4.2 Representations and Warranties. The representations and warranties of the Company contained in Section 2 shall have been true on and as of the Closing.

 
4.3 Qualifications. All authorizations, approvals, or permits, if any, of any governmental authority or regulatory body of the United States or of any state that

are required in connection with the lawful issuance, purchase and sale of the Purchased Shares pursuant to this Agreement shall be duly obtained and effective as of the Closing.
 

4.4 Proceedings and Documents. All corporate and other proceedings in connection with the transactions contemplated at the Closing and all documents
incident thereto shall be reasonably satisfactory in form and substance to the Purchaser, and it shall have received all such counterpart original and certified or other copies of
such documents as it may reasonably request.

 
5. Conditions of the Company’s Obligations at the Closing. The obligations of the Company to the Purchaser under this Agreement with respect to the Closing are

subject to the fulfillment on or before the Closing of each of the following conditions by the Purchaser:
 

5.1 Performance. The Purchaser shall have performed and complied with all agreements, obligations and conditions contained in this Agreement that are
required to be performed or complied with by it on or before the Closing.

 
5.2 Representations and Warranties. The representations and warranties of the Purchaser contained in Section 3 shall have been true on and as of the Closing.

 
5.3 Qualifications. All authorizations, approvals, or permits, if any, of any governmental authority or regulatory body of the United States or of any state that

are required in connection with the lawful issuance, purchase and sale of the Purchased Shares pursuant to this Agreement shall be duly obtained and effective as of the Closing.
 
6. Miscellaneous.
 

6.1 Survival of Warranties. The warranties, representations and covenants of the Company and the Purchaser contained in or made pursuant to this Agreement
shall survive the Closing and shall in no way be affected by any investigation of the subject matter thereof made by or on behalf of the Purchaser or the Company.

 
6.2 Successors and Assigns. Except as otherwise provided herein, the terms and conditions of this Agreement shall inure to the benefit of and be binding upon

the respective successors and assigns of the parties (including transferees of any Purchased Shares).  Nothing in this Agreement, express or implied, is intended to confer upon
any party other than the parties hereto or their respective successors and assigns any rights, remedies, obligations, or liabilities under or by reason of this Agreement, except as
expressly provided in this Agreement.
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6.3 Governing Law. This Agreement shall be governed by and construed in accordance with and governed by the law of the State of Delaware, without regard

to the conflicts of laws principles thereof.  Any action brought, arising out of, or relating to this Agreement shall be brought in the Court of Chancery of the State of Delaware.
Each party hereby irrevocably submits to the exclusive jurisdiction of said Court in respect of any claim relating to the validity, interpretation and enforcement of this
Agreement executed by the Company and the Purchaser, and hereby waives, and agrees not to assert, as a defense in any action, suit or proceeding in which any such claim is
made that it is not subject thereto or that such action, suit or proceeding may not be brought or is not maintainable in such courts, or that the venue thereof may not be
appropriate or that this agreement may not be enforced in or by such courts.  The parties hereby consent to and grant the Court of Chancery of the State of Delaware jurisdiction
over such parties and over the subject matter of any such claim and agree that mailing of process or other papers in connection with any such action, suit or proceeding in the
manner provided in Section 6.7, or in such other manner as may be permitted by law, shall be valid and sufficient thereof.

 
6.4 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY

JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.
 

6.5 Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument.

 
6.6 Titles and Subtitles. The titles and subtitles used in this Agreement are used for convenience only and are not to be considered in construing or

interpreting this Agreement.
 

6.7 Notices. All notices required or permitted hereunder shall be in writing and shall be deemed effectively given: (a) upon personal delivery to the party to
be notified, (b) when sent by confirmed electronic mail or facsimile if sent during normal business hours of the recipient, if not, then on the next business day or (c) one (1) day
after deposit with a nationally recognized overnight courier, specifying next day delivery, with written verification of receipt.

 
6.8 Broker’s Fees. Each party hereto represents and warrants that no agent, broker, investment banker, person or firm acting on behalf of or under the

authority of such party hereto is or will be entitled to any broker’s or finder’s fee or any other commission directly or indirectly in connection with the transactions contemplated
herein, except for an advisory fee to be paid by the Company to its financial advisor. Each party hereto further agrees to indemnify each other party for any claims, losses or
expenses incurred by such other party as a result of the representation in this Section 6.8 being untrue.

 
6.9 Expenses. Irrespective of whether the Closing is effected, each party shall bear their own costs and expenses incurred with respect to the negotiation,

execution, delivery and performance of this Agreement.  If any action at law or in equity is necessary to enforce or interpret the terms of this Agreement, the prevailing party
shall be entitled to reasonable attorney’s fees, costs and necessary disbursements in addition to any other relief to which such party may be entitled.

 
6.10 Amendments and Waivers. Any term of this Agreement may be amended and the observance of any term of this Agreement may be waived (either

generally or in a particular instance and either retroactively or prospectively), only with the written consent of the Company and the Purchaser.  Any amendment or waiver
effected in accordance with this paragraph shall be binding upon each holder of securities purchased pursuant to this Agreement, each future holder of all such securities, and the
Company.

 
6.11 Severability. If one or more provisions of this Agreement are held to be unenforceable under applicable law, such provision shall be excluded from this

Agreement and the balance of the Agreement shall be interpreted as if such provision were so excluded and shall be enforceable in accordance with its terms.
 

6.12 Entire Agreement. This Agreement and the documents referred to herein constitute the entire agreement among the parties and no party shall be liable or
bound to any other party in any manner by any warranties, representations, or covenants except as specifically set forth herein or therein.

 
6.13 Nasdaq Listing. The Company shall use all commercially reasonable efforts to have the Purchased Shares acquired by the Purchasers at the Closing

authorized for listing on Nasdaq.
 

[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.
  

 COMPANY:
  
 AKOUSTIS TECHNOLOGIES, INC.
  
  
 By:                    
 Name:  
 Title:  
  
 PURCHASERS:
  
  
  
 By:  
 Name:  
 Title:  

 
 
 


