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Item 1.01. Entry Into a Material Definitive Agreement.
 

On March 23, 2017, Akoustis Technologies, Inc. (the “Company”) entered into a Definitive Asset Purchase Agreement (the “AP
Agreement”) and a Definitive Real Property Purchase Agreement (“RP Agreement”) (collectively, the “Agreements”) with The Research
Foundation for the State University of New York (“RF-SUNY”) and Fuller Road Management Corporation (“FRMC”), an affiliate of RF-
SUNY (collectively, “Sellers”), respectively, to acquire certain specified assets, including STC-MEMS, a semiconductor wafer-
manufacturing operation and microelectromechanical systems (MEMS) business with associated wafer-manufacturing tools, as well as the
real estate and improvements associated with the facility located in Canandaigua, New York, which is used in the operation of STC-MEMs
(the assets and real estate and improvements referred to together herein as the “Acquired Business”). The Company also agreed to assume
substantially all of the on-going obligations of the Acquired Business incurred in the ordinary course of business.
 

Pursuant to the Agreements, and subject to the satisfaction or waiver of certain conditions, the Company will purchase the
Acquired Business from Sellers for an aggregate purchase price of $2.75 million (subject to adjustment as provided in the AP Agreement),
payable in cash, at closing. The Company has delivered $10,000 into escrow as a good faith deposit to be refunded to the Company only
under certain limited circumstances, such as Sellers’ failure to complete the sale or the Company’s termination of the Agreements due to
Sellers’ failure to satisfy a condition precedent to closing not waived by the Company.

 
Consummation of the transactions contemplated by the Agreements is subject to the satisfaction of certain conditions precedent,

including, but not limited to, delivery to the Company of the financial books and records of the Acquired Business sufficient for the
completion of an audit, certain third-party consents, and other customary conditions of closing.  The Company has made various
representations and warranties and covenants in the Agreements that are customary for a company acting as a buyer in its industry except
that the Company is required to pay to FRMC a penalty, as set forth below, if the Company sells the property subject to the RP Agreement
within three (3) years after the date of the RP Agreement for an amount in excess of $1,750,000, subject to certain enumerated exceptions.
The penalty imposed shall be equivalent to the amount that the sales price of the property exceeds $1,750,000 up to the maximum penalty
(“Maximum Penalty”) defined below:

 
 Maximum Penalty
Year 1 $5,960,000
Year 2 $3,973,333
Year 3 $1,986,667
Year 4 0

 
While the Agreement contemplates that a closing of the sale of the Acquired Business (the “Closing”) will take place on or about

June 30, 2017, or up to 14 additional days in the Company’s discretion if certain required consents have not been obtained, the conditions
precedent to closing are such that there can be no assurance that the Company will complete its acquisition of the Acquired Business in
that time or at all.

 
The Acquired Business currently consists of a 120,000 square foot commercial wafer-manufacturing facility, including Class

100/Class 1000 cleanroom space, located in Canandaigua, New York, 57-acres of real estate and improvements associated with the
manufacturing facility, 150-mm silicon MEMS wafer fab operations, including semiconductor manufacturing tools, an existing silicon-
based MEMS business with historical annual revenues of approximately $3.0 million from multiple customers, Trusted Foundry
accreditation for MEMS processing, packaging and assembly, a 30 employee workforce that will be offered employment upon the Closing
and two existing tenants with multi-year leases.

 
The AP Agreement and RP Agreement have been included to provide investors and shareholders with information regarding their

terms. They are not intended to provide any other factual information about the Company. Each of the Agreements contains
representations and warranties that each party thereto made to and solely for the benefit of each other as of specific dates. The assertions
embodied in those representations and warranties were made solely for purposes of the contract between the parties thereto and may be
subject to important qualifications and limitations agreed by the parties in connection with negotiating the terms of the contracts. Moreover,
some of those representations and warranties (a) may not be accurate or complete as of any other specified date, (b) may be subject to a
contractual standard of materiality different from that generally applicable to stockholders, or (c) may have been used for the purpose of
allocating risk between the parties to the AP Agreement and RP Agreement rather than establishing matters as facts. For the foregoing
reasons, the representations and warranties should not be relied upon as statements of factual information.
 

The foregoing description of the AP Agreement and RP Agreement contained in this Item 1.01 does not purport to be complete and
is qualified in its entirety by reference to the AP Agreement and RP Agreement, copies of which are filed herewith as Exhibits 2.1 and 2.2,
and are incorporated herein by reference.

  

 



 

 
Forward–Looking Statements
 

The foregoing contains “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995.
Such statements in this report that are not descriptions of historical facts are forward-looking statements that are based on management’s
current expectations and assumptions and are subject to risks and uncertainties. In some cases, you can identify forward-looking statements
by terminology including “anticipates,” “believes,” “can,” “continue,” “could,” “estimates,” “expects,” “intends,” “may,” “plans,”
“potential,” “predicts,” “should,” “will,” “would” or the negative of these terms or other comparable terminology. Factors that could cause
actual results to differ materially from those currently anticipated include, without limitation:
 

• the ability to obtain any required approvals and consents for the transactions contemplated herein or to satisfy other conditions to the
transactions on the proposed terms and timeframe;

• the possibility that the transactions do not close when expected or at all, or that the parties may be required to modify aspects of the
transactions to receive any required approvals and consents;

• the outcome of pending or future litigation;
• our ability to successfully integrate the Acquired Business into our operations;
• risks relating to the results of our research and development activities, including uncertainties relating to semiconductor process

manufacturing;
• the early stage of our BulkONE® technology presently under development;
• our need for substantial additional funds in order to continue our operations and the uncertainty of whether we will be able to obtain

the funding we need;
• our ability to retain or hire key scientific, engineering or management personnel;
• our ability to protect our intellectual property rights that are valuable to our business, including patent and other intellectual property

rights;
• our dependence on third-party manufacturers, suppliers, research organizations, testing laboratories and other potential

collaborators;
• our ability to successfully market and sell our technologies;
• the size and growth of the potential markets for any of our technologies, and the rate and degree of market acceptance of any of our

technologies;
• competition in our industry; and
• regulatory developments in the U.S. and foreign countries.

 
In light of these risks, uncertainties and assumptions, the forward-looking statements regarding future events and circumstances

discussed in this report may not occur, and actual results could differ materially and adversely from those anticipated or implied in the
forward-looking statements. You should not rely upon forward-looking statements as predictions of future events. The forward-looking
statements included in this report speak only as of the date hereof, and, except as required by law, we undertake no obligation to update
publicly or privately any forward-looking statements for any reason after the date of this presentation to conform these statements to actual
results or to changes in our expectations. This report does not constitute an offer to sell, or the solicitation of any offer to buy, any securities
of the Company, or any other entity whatsoever. Any representation to the contrary by any party should be ignored. 
 
Item 7.01. Regulation FD Disclosure.
 

On March 24, 2017, the Company issued a press release announcing that it had entered into the Agreements. A copy of the press
release is attached hereto as Exhibit 99.1 and is incorporated by reference herein.
 

The information contained in this Item 7.01 of this report is being furnished and shall not be deemed “filed” for purposes of
Section 18 of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that section.
The information in this Item 7.01 shall not be deemed incorporated by reference in any filing under the Securities Act of 1933, as amended,
or the Exchange Act, except as expressly set forth by specific reference in such filing.  
 

 



 

 
 

Item 9.01 Financial Statements and Exhibits.
 

(d) Exhibits:
 

Exhibit No.  Description
2.1  Definitive Asset Purchase Agreement dated March 23, 2017, by and between The Research Foundation for the State

University of New York and the Company
   
2.2  Definitive Real Property Purchase Agreement dated March 23, 2017, by and between Fuller Road Management Corporation

and the Company
   
99.1  Press Release of the Company dated March 24, 2017
 

 



 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by
the undersigned hereunto duly authorized.

 
 AKOUSTIS TECHNOLOGIES, INC.
  
 By: /s/ Jeffrey B. Shealy
  Name: Jeffrey B. Shealy
  Title:   Chief Executive Officer

 
Date:  March 24, 2017
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University of New York and the Company
   
2.2  Definitive Real Property Purchase Agreement dated March 23, 2017, by and between Fuller Road Management Corporation

and the Company
   
99.1  Press Release of the Company dated March 24, 2017
 

 

 
 



 
Exhibit 2.1

 

  
DEFINITIVE ASSET PURCHASE AGREEMENT

 
by and between

 
THE RESEARCH FOUNDATION FOR

THE STATE UNIVERSITY OF NEW YORK
 

as Seller
 

and 
 

AKOUSTIS TECHNOLOGIES, INC.
 

as Buyer
 

dated March 23, 2017
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DEFINITIVE ASSET PURCHASE AGREEMENT

 
THIS DEFINITIVE ASSET PURCHASE AGREEMENT (this “Agreement”) is made on March 23, 2017 (the “Effective Date”),

by and between THE RESEARCH FOUNDATION FOR THE STATE UNIVERSITY OF NEW YORK, a New York education
corporation, on behalf of THE STATE UNIVERSITY OF NEW YORK POLYTECHNIC INSTITUTE (the “Seller”) and AKOUSTIS
TECHNOLOGIES, INC., a Delaware corporation (“Buyer”). Buyer and Seller are sometimes referred to herein individually as a “Party,”
and together as the “Parties”.

 
RECITALS

 
A.           WHEREAS, the Buyer desires to leverage its patented Bulk Acoustic Wave (BAW) technology, radio frequency (RF)

filter designs, sales channel and systems expertise to better penetrate the RF filter market for solutions in mobile smartphone devices,
military communications and radars, WiFi router devices, wireless infrastructure and general Internet-of-Things (IoT) applications to create
jobs in the State of New York and facilitate the expansion and growth of its business through the acquisition of a semiconductor and wafer
manufacturing facility that is a Trusted Foundry (hereinafter defined) for RF electronics;

 
B.           WHEREAS, Seller is, among other things, engaged in the Foundry Operation (hereinafter defined) and holds legal title

to certain Purchased Assets (hereinafter defined) utilized in connection therewith;
 

C.            WHEREAS, Buyer has historically sponsored production activity at the Foundry Operation pursuant to purchase orders
with Seller and the parties plan for such sponsorship to continue during the pendency of the transaction contemplated herein;

 
D.           WHEREAS, Seller is one of two members of Fuller Road Management Corporation, a New York not-for-profit

corporation (“FRMC”) which holds legal title to certain Purchased Real Property Assets (hereinafter defined) which are utilized by FRMC
and Seller in connection with the Foundry Operation;

 
E.           WHEREAS, Seller desires to sell, transfer and assign to Buyer or a Buyer Designee (hereinafter defined), and Buyer or a

Buyer Designee desires to purchase and assume from Seller, the Purchased Assets (hereinafter defined) and Assumed Liabilities
(hereinafter defined), as more fully described and upon the terms and subject to the conditions set forth herein; and

 
F.           WHEREAS, contemporaneously herewith, FRMC and Buyer or a Buyer Designee have entered into the Real Property

Purchase Agreement (hereinafter defined) pursuant to which FRMC has agreed to sell, transfer, assign and convey, and Buyer or a Buyer
Designee has agreed to purchase, receive and assume the Purchased Real Property Assets pursuant to the terms and conditions set forth in
the Real Property Purchase Agreement in a transaction to be consummated contemporaneously with (and contingent upon the
consummation of) the transaction contemplated herein.
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NOW, THEREFORE, in consideration of the mutual agreements and covenants herein contained and intending to be legally
bound hereby, the Parties hereby agree as follows:
 

ARTICLE I. DEFINITIONS
 
Section 1.1 Defined Terms. For the purposes of this Agreement, the following capitalized words and phrases used in this

Agreement shall have the following meanings:
 
“Affiliate” of any Person means any Person, including any subsidiary, that controls, is controlled by, or is under common control

with such Person.  As used herein, “control” (including the terms “controlling”, “controlled by” and “under common control with”) means
the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of a Person, whether
through ownership of voting securities or other interests, by contract or otherwise.

  
“Assumed Operational Leases” means the leases or open purchase orders for vehicles, trailers, gas tanks, computers, servers,

machinery, equipment and other similar items leased by Seller, as lessee, and used exclusively in the Foundry Operation which are
identified on Schedule 1.1.

 
“Bill of Sale and Assignment and Assumption Agreement” means the agreement in substantially the form set forth on Exhibit A.
 
“Business Day” means a day that is not (i) a Saturday, a Sunday or a statutory or civic holiday in the State of New York or (ii) a

day on which banking institutions are required by Law to be closed in the State of New York.
 
“Business Records” means the books, records, ledgers, tangible data, disks, tapes, other media-storing data and files or other

similar information, whether in hardcopy or computer format and whether stored at the Foundry Operation’s facilities or otherwise, in each
case which relate exclusively to the operation or conduct of the Foundry Operation or the Purchased Assets and are necessary for the
ongoing operation of the Foundry Operation.

 
“Buyer Designee” means one or more Affiliates of Buyer identified to Seller in accordance with Section 2.9 prior to the Closing

Date. 
 
“Closing” means the closing of the transactions described in Article 7.
 
“Closing Date Inventory Statement” means the statement that sets forth the Inventory, the portion thereof constituting Net

Inventory, Principal Equipment and tools, as of the Closing Date, prepared, or caused to be prepared, by Seller in accordance with this
Agreement.
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“Code” means the U.S. Internal Revenue Code of 1986, as amended, and the regulations thereunder.
 
“Collateral Agreements” means the Bill of Sale and Assignment and Assumption Agreement, the Operations and Maintenance

Agreement with the EDA, and the Lease Assignments executed by Seller and Buyer or a Buyer Designee.
  
“Contract” means any legally binding oral or written contract, subcontract, agreement or commitment, note, bond, mortgage,

indenture, lease, license, sublicense, joint venture arrangement, partnership agreement, joint development agreement, technology sharing,
right of first refusal, purchaser order, or other legally binding obligation, arrangement or understanding. 

 
“Copyrights” means rights in works of authorship, including without limitation copyrights, whether registered or unregistered and

whether arising under the laws of the United States or any other jurisdiction anywhere in the world, including moral rights and mask work
rights, and all registrations and applications for registration with respect thereto.

 
“Domain Names” means the transferred registered domain names listed on Schedule 1.2.
 
“Encumbrance” means any lien, encumbrance, claim, charge, security interest, pledge, conditional sale or other title retention

agreement, adverse claims of ownership or use, or other similar restriction.
 
“Existing Confidential Disclosure Agreement” means that certain Confidential Disclosure Agreement, dated as of January 24,

2017, by and among Seller, FRMC and Buyer.
 
“Fixtures and Supplies” means the fixtures, improvements, furniture, furnishings, office and other supplies, and other tangible

personal property owned by Seller and located at the Property on the Closing Date.
  
“Foundry Operation” means the semiconductor and wafer manufacturing research and related foundry operation performed in the

facility located on the Property through Seller’s use of the Purchased Assets.
 

“Foundry Operation Employee” means the employees of Seller employed exclusively in the Foundry Operation as set forth
on Schedule 3.10(a)(i).

 
“Governmental Body” means any legislative, executive or judicial unit of any governmental entity (supranational, national,

federal, provincial, state or local or foreign) or any department, commission, board, agency, bureau, official or other regulatory,
administrative or judicial authority thereof.
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“Information” means documented and undocumented information, including any technical information, Trade Secrets and other

confidential information, data and drawings of whatever kind in whatever medium, specifications, techniques, know-how, network
configurations and architectures, Software, APIs, subroutines, techniques, user interfaces, URLs works of authorship, algorithms, formulae,
protocols, schematics, compositions, user IDs, passwords, processes, designs, bills of material, sketches, photographs, graphs, drawings,
samples, non-patented inventions, discoveries, developments and ideas, build instructions, Software code (in any form, including source
code and executable or object code), build scripts, test scripts, databases and data collections, past and current manufacturing and
distribution methods and processes, tooling requirements, current and anticipated sponsor requirements, price lists, part lists, sponsor lists,
database technologies, systems, structures, architectures, improvements, devices, concepts, methods and information, RTL, GDSII files,
whether embodied in Software or otherwise, inventions (whether or not patentable), discoveries, improvements, and technology,
breadboards, netlists, maskworks, test methodologies, verilog files, emulation and simulation reports, test vectors and hardware
development tools, and any and all instantiations of the foregoing in any form and embodied in any media, however documented and
whether or not embodied in any tangible form, and any and all notes, analysis, compilations, studies, summaries, and other material
containing or based, in whole or in part, on any information included in the foregoing, and including all tangible embodiments of any of the
foregoing.

 
“Intellectual Property” means the intellectual property rights primarily related to or primarily used in the operation or conduct of

the Foundry Business or the Purchased Assets arising from or associated with any of the following, whether protected, created or arising
under the laws of the United States:  (a) Copyrights, (b) Trademarks, (c) Patents, (d) Trade Secrets, (e) mask work rights and any
applications for registration therefor, (f) rights in databases and data collections (including knowledge databases, sponsor lists and sponsor
databases), whether registered or unregistered, and any applications for registration therefor; (g) rights in URL and domain name
registrations, (h) rights in inventions (whether or not patentable) and improvements thereto, (i) rights in Internet or Intranet websites, and
(j) any other proprietary, intellectual or industrial property rights of any kind or nature now known or hereafter recognized in any
jurisdiction worldwide, including any rights in Information.

 
“Inventory” means the inventory, wherever located, including raw materials, chemicals, precious metals, work in process,

recycled materials, demo and evaluation inventory, finished products, inventoriable supplies, and non-capital spare parts owned by Seller
and exclusively related to or exclusively used in the operation or conduct of the Foundry Operation or the Purchased Assets and exists at
the Property, offsite or in-transit on the Closing Date, and any rights of Seller to the warranties received from suppliers and any related
claims, credits, rights of recovery and set-off with respect to such Inventory which have not accrued as of the Closing Date, but only to the
extent such rights are assignable.

   
“IRS” means the U.S. Internal Revenue Service.
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“knowledge of Seller” or “to Seller’s knowledge” means the actual knowledge of Paul Kelly, the Operations Manager for the

Seller, after reasonable investigation.
 
“Law” means any supranational, national, federal, state, provincial or local law, statute, ordinance, rule, regulation, code, order,

judgment, injunction or decree of any country.
 
“Lease Assignment” means an assignment agreement with respect to an Assumed Operational Lease, if any, in substantially the

form set on Exhibit B.
   
“Net Inventory” means all Inventory other than that which is (i) aged more than twelve (12) months, and (ii) no longer useable in

the Foundry Operation.
 
“Permitted Encumbrances” means any liens of carriers, warehouseman, mechanics and material men incurred in the ordinary

course of business, in each case for sums not yet due and payable, encumbrances and restrictions imposed by applicable Law which do not
result from violations of such Law committed by Seller or FRMC, or the express terms contained within any Assumed Contract or other
contract, agreement or instrument provided to Buyer or Buyer’s Designee in connection with the transaction contemplated herein.

 
“Patents” means patents or patent applications worldwide of any kind or nature (including industrial designs and utility models that

are subject to statutory protection), and any renewals, reissues, reexaminations, extensions, continuations, continuations-in-part, divisions
and substitutions relating to any of the patents and patent applications, as well as all related counterparts to such patents and patent
applications, wheresoever issued or pending anywhere in the world.

 
“Person” means any individual, corporation, partnership, firm, association, joint venture, joint stock company, trust,

unincorporated organization or other entity, or any government or regulatory, administrative or political subdivision or agency, department
or instrumentality thereof.

 
“Principal Equipment” means the personal property of Seller exclusively related to or exclusively used in the operation or conduct

of the Foundry Operation and which is set forth on Schedule 1.3, including but not limited to the STC local email servers, other computers
servers, and software owned exclusively by the Seller (and not licensed from some third-party) and utilized exclusively in connection with
the operation of the Foundry Operation.  Principal Equipment includes rights to the warranties received from the manufacturers and
distributors of such items and to any related claims, credits, rights of recovery and set-off with respect to such items which have not accrued
as of the Closing Date, but only to the extent that such rights are assignable.

 
“Purchased Real Property Assets” means the Property and the Assumed Real Property Leases.
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“Property” shall have the meaning given to such term in the Real Property Purchase Agreement.
 
“Real Property Purchase Agreement” means that certain agreement, executed by FRMC and Buyer or a Buyer Designee

contemporaneously herewith, pursuant to which FRMC agrees to sell, transfer, convey and assign to Buyer or Buyer’s Designee the
Purchased Real Property Assets, and Buyer or Buyer’s Designee agrees to purchase, receive and assume the Purchased Real Property
Assets in accordance with the terms thereof, a copy of which is attached hereto as Exhibit C.

 
“Representatives” means, with respect to any Person, such Person’s directors, officers, employees, Affiliates, attorneys and other

advisors or representatives.
 
“Seller Material Adverse Effect” means any fact, circumstance, change, condition or effect that, individually or when taken

together with all other such facts, circumstances, changes, conditions or effects that exist at the date of determination of the occurrence of a
Seller Material Adverse Effect, has or is reasonably likely to have a material adverse effect on the business, operations, financial condition
or results of operations of the Foundry Operation, the Purchased Assets, or Seller’s ability to perform its obligations under this Agreement
and the Collateral Agreements or consummate the transactions contemplated hereby or thereby.

 
“Software” means (a) licensed software (e.g., Microsoft Office and Sage MAS 90), computer programs, including software

implementations of algorithms, heuristics models and methodologies, whether in source code or object code, (b) testing, validation,
verification and quality assurance materials, (c) databases, conversion, interpreters and compilations, including any and all data and
collections of data, whether machine readable or otherwise, (d) descriptions, schematics, flow-charts and other work product used to
design, plan, organize and develop any of the foregoing, (e) software development processes, practices, methods and policies recorded in
permanent form, relating to any of the foregoing, (f) operating systems, management code, firmware, utilities, graphical user interfaces and
software engines, and (g) performance metrics, sightings, bug and feature lists, build, release and change control manifests recorded in
permanent form, relating to any of the foregoing and (h) documentation, including user manuals, developer notes, comments and
annotations, web materials, and architectural and design specifications and training materials, relating to any of the foregoing, and
incorporated into, or used directly in, the Foundry Operation.

 
“Third Party” means any Person not an Affiliate of the other referenced Person or Persons.
 
“Trademarks” means trademarks, trade names, corporate names, business names, trade styles, service marks, service names, logos,

slogans, 800 numbers, or other source or business identifiers and general intangibles of like nature, together with goodwill associated with
the Foundry Business and the Purchased Assets, whether registered or unregistered and whether arising under the laws of the United States
or any state or territory thereof or any other jurisdiction anywhere in the world, and registrations and applications for registration with
respect to any of the foregoing.
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“Trade Secrets” means information of any kind or nature, in whatever form and whether or not embodied in a tangible medium,

including sponsor lists, concepts, ideas, methods, processes, know-how, methodologies, designs, plans, schematics, bill of materials,
drawings, formulae, technical data, specifications, research and development information, technology and product roadmaps, models, data
bases, marketing materials and other proprietary or confidential information, in each case to the extent any of the foregoing derives
economic value from not being generally known to other Persons who can obtain economic value from its disclosure or use primarily used
in the operation or conduct of the Foundry Business or the Purchased Assets, but excluding any Copyrights or Patents that cover or protect
any of the foregoing.

 
“Transferred Contracts” means any Third Party contract, agreement, employment agreement, lease, sublease, supply contract,

commitment, purchase order, sales order and instrument exclusively related to or exclusively used in the operation or conduct of the
Foundry Operation or the Purchased Assets and which are set forth on Schedule 1.4 and the Transferred In-Licenses.

 
“Transferred Governmental Permits” means, only to the extent the same is assignable or transferrable to Buyer as indicated on

Schedule 1.5, any governmental permit, license, certificate of inspection, approval or other authorization issued to Seller exclusively related
to or exclusively used in the operation or conduct of the Foundry Operation or operation, use or occupation of the Property, in each case as
currently operated, conducted, used or occupied, and which are set forth on Schedule 1.5.

 
“Transferred In-Licenses” means any Third Party license, agreement and other arrangement under which Seller has the right to use

any Intellectual Property or Information which are exclusively related to or exclusively used in the operation of the Foundry Operation and
which are set forth on Schedule 1.6, including without limitation any licenses for enterprise software set forth on such schedule.

 
“Trusted Foundry” means in applicable systems, integrated circuit-related products (e.g., applications-specific integrated circuits

(ASICs)) and services procured from a trusted supplier accredited by the Defense Microelectronics Activity, when they are custom-
designed, custom-manufactured, or tailored for a specific U.S. Department of Defense military end use.

 
In addition to the foregoing, the following terms shall have the meanings defined in the corresponding section identified in the

chart below.
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Term  Section
   
“Asset Purchase Price”  2.7
“Assumed Liabilities”  2.3
“Assumed Scheduled Liabilities”  2.3
“Closing Date”  6.3
“COBRA”  5.3
“EDA Approval”  7.3
“Effective Date”  Opening Recitals
“Excluded Assets”  2.2
“Indemnifying Party”  8.3
“Purchased Assets”  2.1
“Real Property Purchase Price”  2.7
“Required Consents”  3.4
“Third Party Claim”  8.3
“Total Purchase Price”  2.7
“Transferred Employee”  5.3
“Updated Employee List”  5.3
“WARN Act”  5.3
“WARN Notices”  5.3

  
Section 1.2           Other Definitional and Interpretive Matters.  Unless otherwise expressly provided, for purposes of this

Agreement, the following rules of interpretation shall apply:
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(a)          Calculation of Time Period.  When calculating the period of time before which, within which or following which

any act is to be done or step taken pursuant to this Agreement, the date that is the starting reference date in calculating such period shall be
excluded.  If the last day of such period is a non-Business Day, the period in question shall end on the next succeeding Business Day.

 
(b)          Gender and Number.  Any reference in this Agreement to gender shall include all genders, and words imparting

the singular number only shall include the plural and vice versa except where the context otherwise dictates.
 

(c)          Headings.  The division of this Agreement into Articles, Sections and other subdivisions and the insertion of
headings are for convenience of reference only and shall not affect or be utilized in construing or interpreting this Agreement.  All
references in this Agreement to any “Section” are to the corresponding Section of this Agreement unless otherwise specified.
 

(d)          Herein.  The words such as “herein,” “hereinafter,” “hereof,” and “hereunder” refer to this Agreement as a whole
and not merely to a subdivision in which such words appear unless the context otherwise requires.

 
(e)          Including.  The word “including” or any variation thereof means “including, without limitation” and shall not be

construed to limit any general statement that it follows to the specific or similar items or matters immediately following it. 
 

(f)          Currency.  All currency references included herein shall refer to United States dollars.
 

(g)          Reasonable Commercial Efforts.  Reasonable commercial efforts mean that the obligated Party is required to
make a diligent, reasonable and good faith effort to accomplish the applicable objective.

 
(h)          Recitals, Schedules and Exhibits.  The Recitals, Schedules and Exhibits incorporated in and attached to this

Agreement shall be construed with and as an integral part of this Agreement to the same extent as if the same had been set forth verbatim
herein.  
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ARTICLE 2. PURCHASE AND SALE OF THE PURCHASED ASSETS AND ASSUMPTION OF ASSUMED LIABILITIES

 
Section 2.1           Purchase and Sale of Purchased Assets. Upon the terms and subject to the conditions of this

Agreement, on the Closing Date, Seller shall irrevocably grant, sell, transfer, assign, convey and deliver to Buyer or the Buyer Designee,
and Buyer or the Buyer Designee shall irrevocably purchase, acquire and accept from Seller, all of the right, title and interest in, to and
under the Purchased Assets (hereinafter defined) that Seller owns, leases, licenses, possesses or uses and has the right to transfer as the
same shall exist on the Closing Date, wherever located, free and clear of Encumbrances, except for Permitted Encumbrances.  For purposes
of this Agreement, “Purchased Assets” means all of the following, whether or not any of such assets, properties or rights have any value for
accounting purposes or are carried or reflected on or specifically referred to in Seller’s books or financial statements: (a) the Business
Records, if any; (b) the Principal Equipment; (c) the Fixtures and Supplies; (d) the Net Inventory; (e) the Transferred Contracts; (f) the
Transferred Governmental Permits; (g) any Assumed Operational Leases and any deposits related thereto; (h) the Domain Names; (i) all
Third Party prepaid maintenance and support for Transferred In-Licenses; and (j) all guarantees, warranties, indemnities and similar rights
in favor of Seller exclusively covering any item listed in (a) through (j) above.

 
Section 2.2           Excluded Assets. Notwithstanding the provisions of Section 2.1, it is hereby expressly acknowledged

and agreed that the Purchased Assets shall not include, and neither Seller nor any Affiliate is granting, selling, transferring, assigning,
conveying or delivering to Buyer or a Buyer Designee, and neither Buyer nor any Buyer Designee is purchasing, acquiring or accepting
from Seller or any Affiliate, any of the rights, properties or assets set forth or described in paragraphs (a) through (f) below (the rights,
properties and assets expressly excluded by this Section 2.2 or otherwise excluded by the terms of Section 2.1 from the Purchased Assets
being referred to herein as the “Excluded Assets”):

 
(a)          any of Seller’s or its Affiliate’s receivables, cash, cash equivalents, bank deposits or similar cash items (other

than deposits related to any Assumed Operational Leases) or employee receivables on or before the Closing Date;
 
(b)         any Intellectual Property or Information of Seller or any Affiliate;
 
(c)         any (i) confidential or other personnel records pertaining to any Foundry Operation Employee to the extent

applicable Law or the Seller’s established policies and procedures prohibits the transfer of such information, or (ii) other books and records
that Seller or any Affiliate of Seller is required by Law to retain; provided, however, that Buyer shall have the right to obtain, to the extent
permitted by Law and Seller’s established policies and procedures and subject to reasonable restrictions, and Seller shall deliver to Buyer,
copies of any portions of such retained confidential personnel records and other books and records that relate to the Foundry Operation, the
Purchased Assets, the Assumed Liabilities or the Foundry Operation Employees; and (iii) any information management system of Seller or
any Affiliate of Seller (other than those exclusively used in the operation or conduct of the Foundry Operation or the Purchased Assets
whether or not contained within computer hardware included as a Purchased Asset pursuant to Section 2.1(b));

 
(d)         subject to Section 5.7, any rights to, or the use of, the “The Research Foundation for the State University of New

York” trademark (other than “STC MEMS” or “Smart System Technology + Commercialization Center”);
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(e)          any Inventory other than the Net Inventory, provided, however, that Buyer acknowledges and agrees that Seller

shall not be required to remove any Inventory from the Property regardless of whether Buyer is purchasing the same hereunder, unless
Seller contests whether a particular item of Inventory should be classified as Net Inventory, in which case Seller shall have the right to
remove such item at its sole cost and expense;

 
(f)          any insurance policies or rights of proceeds thereof; and

 
(g)         except as specified in Section 2.1, all other assets, properties, interests and rights of Seller or any Affiliate. 

 
Section 2.3          Assumed Liabilities. On the Closing Date, Buyer or one or more Buyer Designee shall execute and deliver to

Seller each of the Bill of Sale and Assignment and Assumption Agreement and the Lease Assignment(s) pursuant to which Buyer or any
such Buyer Designee shall accept, assume and agree to pay, perform or otherwise discharge, in accordance with the respective terms and
subject to the respective conditions thereof, the Assumed Liabilities.  For purposes of this Agreement, “Assumed Liabilities” means the
liabilities and obligations set forth or described in paragraphs (a) through (d) below or expressly stated elsewhere in this Agreement,
whether or not any such liability or obligation has a value for accounting purposes or is carried or reflected on or specifically referred to in
either Seller’s or a Subsidiary’s books or financial statements:

 
(a)         the liabilities and obligations arising out of facts and circumstances occurring after the Closing Date under any

Assumed Operational Leases and the Transferred Contracts, Transferred In-Licenses and Transferred Governmental Permits;
 

(b)         the obligations and liabilities with respect to the Transferred Employees, the Foundry Operation or the Purchased
Assets arising from, or in connection with, the operation or conduct of the Foundry Operation or the ownership of the Purchased Assets
after the Closing Date;

 
(c)         trade payables for goods and services received after the Closing Date; and
 
(d)        any liability to Buyer or Buyer’s Designees for any work performed at the Foundry Operation by Seller or a Seller

Affiliate for Buyer or a Buyer Designee prior to the Closing Date, it being the parties express intent that, in practical effect, Buyer, on
behalf of itself and the Buyer’s Designees, is waiving any such liability and will not pursue any claims against Seller or any Seller Affiliate
resulting therefrom.

 
Section 2.4         Excluded Liabilities. Neither Buyer nor any Buyer Designee shall assume or be obligated to pay, perform or

otherwise assume or discharge any liabilities or obligations of Seller or any of its Affiliates, whether direct or indirect, known or unknown,
absolute or contingent, except for the Assumed Liabilities (all of such liabilities and obligations not so assumed being referred to herein as
the “Excluded Liabilities”). For the avoidance of doubt, the Parties agree that the Excluded Liabilities include, but are not limited to, any
and all liabilities or obligations set forth or described in paragraphs (a) through (e) below, whether or not any such liability or obligation has
a value for accounting purpose or is carried or reflected on or specifically referred to in Seller’s or the applicable Affiliate’s books or
financial statements:
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(a)         except as otherwise expressly stated herein, any liability or obligation relating to or arising out of (i) the

employment and any termination of such employment by Seller or any Affiliate of any employee or former employee of Seller or an
Affiliate on or prior to the Closing Date, (ii) any employee’s or former employee’s or his/her dependents’ rights or obligations under any
fringe benefit of employment with Seller or an Affiliate, (iii) the unpaid vacation, personal days and floating holidays accrued by Foundry
Operation Employees and (iv) any retention payments granted or awarded by Seller or an Affiliate prior to the Closing Date to be paid (if
earned) to the Foundry Operation Employees following the Closing Date;

 
(b)         any liability and obligation which arises out of or relates to any breach, default or violation by Seller or its

Affiliates of any Assumed Operational Lease, Transferred Contract, Transferred In-License or Transferred Governmental Permit occurring
on or prior to the Closing Date; and

 
(c)         any liability or obligation in connection with, or relating to, any actions, suits, claims or proceedings against

Seller or any Affiliate which arise out of, accrue, or relate exclusively to (i) the operation or conduct of the Foundry Business, or (ii) the
ownership of the Purchased Assets in each case by the Seller or its Affiliates on or before the Closing Date, other than any liability or
obligation in connection with the Assumed Operational Leases or Transferred Contracts that relate in part to activities arising after the
Closing Date which shall be Assumed Liabilities.

 
Section 2.5          Further Assurances; Further Conveyances and Assumptions; Consent of Third Parties 
 

(a)         From time to time following the Closing Date, Seller and Buyer shall, and shall cause their respective Affiliates
to, execute, acknowledge and deliver all such further conveyances, notices, assumptions, releases, acquittances and other instruments, and
shall take such further actions, as may be reasonably necessary or appropriate to transfer fully to, and vest in, Buyer and the Buyer
Designees and each of their respective successors or assigns, all of the properties, rights, titles, interests, estates, remedies, powers and
privileges intended to be conveyed to Buyer or a Buyer Designee under this Agreement and the Collateral Agreements and to assure fully to
Seller and its Subsidiaries and each of their respective successors and assigns, the assumption of the liabilities and obligations intended to
be assumed by Buyer or a Buyer Designee under this Agreement and the Collateral Agreements, and to otherwise make effective the
transactions contemplated hereby and thereby; provided, however, in each case that Seller shall be reimbursed by Buyer for its out-of-
pocket costs incurred in connection therewith unless the required action was necessitated by the negligence or willful misconduct of Seller.

 

 13



 

  
(b)          Buyer and Seller shall, and shall cause their respective Affiliates to, use their respective reasonable commercial

efforts to obtain, or to cause to be obtained, any consent, substitution, approval, or amendment required to transfer all rights and obligations
under any and all Assumed Operational Leases, Transferred Contracts, Transferred In-Licenses, Transferred Governmental Permits,
certificates, approvals, authorizations or other rights or obligations or liabilities that constitute Purchased Assets or Assumed Liabilities or
that are required to perform the obligations under the Collateral Agreements, including without limitation the Required Consents and EDA
Approval.
 

Section 2.6          Buyer Designee. The Parties agree that Buyer may assign the right to purchase certain of the Purchased Assets
to one or more Buyer Designees or that one or more Buyer Designees may enter into a Collateral Agreement.  Notwithstanding any such
assignment or execution of a Collateral Agreement by a Buyer Designee, Buyer shall remain liable for, and any such assignment or
execution shall not relieve Buyer of, its obligations hereunder or thereunder.  Any reference to Buyer in this Agreement shall to the extent
applicable also be deemed a reference to the applicable Buyer Designee, except where in context of this Agreement such use would not be
appropriate. 

 
Section 2.7          Purchase Price. In consideration of the grants, sales, transfers, assignments, conveyances and deliveries by

Seller and FRMC in accordance with both this Agreement and the Real Property Purchase Agreement, Buyer and/or a Buyer Designee(s)
shall pay cumulatively at the Closing an aggregate amount equal to TWO MILLION SEVEN HUNDRED FIFTY THOUSAND
DOLLARS ($2,750,000) (the “Total Purchase Price”), in accordance with the following: (i) in consideration of the transactions and
undertakings set forth in this Agreement, Buyer or Buyer’s Designee shall pay to Seller at the Closing the amount of ONE MILLION
DOLLARS ($1,000,000) (the “Asset Purchase Price”) in cash by wire transfer of immediately available funds to an account designated by
Seller’s written instructions to Buyer on the Closing Date, and (ii) in consideration of the transactions and undertakings set forth in the Real
Property Sale Agreement, Buyer or Buyer’s Designee shall pay to FRMC at the Closing the amount of ONE MILLION SEVEN
HUNDRED FIFTY THOUSAND DOLLARS ($1,750,000) (the “Real Property Purchase Price”) in cash by wire transfer of immediately
available funds to an account designated by FRMC’s written instructions to Buyer on the Closing Date, provided, however, that the Parties
agree that the deposit previously paid by Buyer to FRMC in the amount of TEN THOUSAND DOLLARS ($10,000) shall be credited
against the Real Property Purchase Price.

 
Section 2.8          Purchase Price Adjustment. In consideration of the value of the Net Inventory as reflected on the Closing Date

Inventory Statement, the Buyer shall remit to the Seller on the Closing Date an additional payment (the “Purchase Price Adjustment
Payment”) in an amount determined by (i) taking each item within the Net Inventory (each, an “Inventory Item”) and multiplying (a) the
number of units of such Inventory Item in the Net Inventory, by (b) the most recent price per unit for such Inventory Item as reflected on
the Seller’s most recent purchase order or invoice for the same (such value, the “Inventory Item Value”); and (ii) then adding all of the
Inventory Item Values together to arrive at the amount of the Purchase Price Adjustment Payment.
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ARTICLE 3 REPRESENTATIONS AND WARRANTIES OF SELLER

 
EXCEPT AS SPECIFICALLY SET FORTH IN THIS ARTICLE 3, SELLER DOES NOT MAKE ANY REPRESENTATION OR

WARRANTY, EXPRESS OR IMPLIED, AT LAW OR IN EQUITY, IN RESPECT OF THE PURCHASED ASSETS, THE ASSUMED
LIABILITIES, OR THE OPERATIONS OF THE FOUNDRY OPERATION, INCLUDING, WITHOUT LIMITATION, WITH RESPECT
TO MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, AND ANY SUCH OTHER REPRESENTATIONS OR
WARRANTIES ARE HEREBY DISCLAIMED. THE BUYER, ON BEHALF OF ITSELF AND THE BUYER’S DESIGNEES, HEREBY
ACKNOWLEDGES AND AGREES THAT, EXCEPT TO THE EXTENT SPECIFICALLY SET FORTH IN THIS ARTICLE 3, THE
BUYER AND/OR THE BUYER DESIGNEE IS ACQUIRING THE PURCHASED ASSETS AND ASSUMING THE ASSUMED
LIABILITIES ON AN “AS-IS, WHERE-IS” BASIS, WITH ALL FAULTS. THE BUYER, ON BEHALF OF ITSELF AND THE
BUYER’S DESIGNEES, ACKNOWLEDGES AND AGREES THAT, EXCEPT FOR THE EXPRESS REPRESENTATIONS,
WARRANTIES, COVENANTS AND REMEDIES SET FORTH IN THIS AGREEMENT AND SUBJECT TO THE LIMITATIONS ON
SUCH REPRESENTATIONS, WARRANTIES, COVENANTS AND REMEDIES SET FORTH IN THIS AGREEMENT, THE BUYER
AND/OR THE BUYER DESIGNEE IS RELYING SOLELY UPON ITS OWN INVESTIGATION OF SELLER, THE FOUNDRY
OPERATION, THE PURCHASED ASSETS AND THE ASSUMED LIABILITIES. Subject to the foregoing and except as set forth in the
Schedules attached hereto and delivered by Seller to Buyer prior to the execution of this Agreement, Seller represents and warrants to Buyer
that:

 
Section 3.1          Organization and Qualification. Seller is a private nonprofit educational corporation duly organized, validly

existing and in good standing under the Laws of the State of New York and has all requisite corporate power and authority to carry on the
Foundry Operation as currently conducted by it and to own or lease and operate the Purchased Assets and conduct the Foundry Operation.  
 

Section 3.2          Intentionally Omitted.   
 
Section 3.3          Authorization; Binding Effect
 

(a)          Seller has all requisite corporate power and authority to execute, deliver and perform this Agreement and the Collateral
Agreements to which it will be a party and to consummate the transactions contemplated hereby and thereby, and the execution, delivery
and performance of this Agreement and the Collateral Agreements to which it will be a party has been duly authorized by all requisite
corporate action.
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(b)          This Agreement has been duly executed and delivered by Seller and this Agreement is, and the Collateral

Agreements to which Seller will be a party when duly executed and delivered by Seller will be, valid and legally binding obligations of
Seller, enforceable against Seller, in accordance with their respective terms, except to the extent that enforcement of the rights and remedies
created hereby and thereby may be affected by bankruptcy, reorganization, moratorium, insolvency and similar Laws of general application
affecting the rights and remedies of creditors and by general equity principles.

 
Section 3.4          Non-Contravention; Consents
 

(a)          Assuming that all Required Consents (as defined in Section 3.4(b)) and the EDA Approval have been obtained,
the execution, delivery and performance of this Agreement and the Collateral Agreements by Seller and the consummation of the
transactions contemplated hereby and thereby do not and will not: (i) result in a breach or violation of, or conflict with, any provision of
Seller’s charter, by-laws or similar organizational document, (ii) violate or result in a breach of or constitute an occurrence of default under
any provision of, result in the acceleration or cancellation of any obligation under, or give rise to a right by any party to terminate or amend
its obligations under, any Contract to which Seller is a party or by which it is bound and which relates to the Foundry Operation or the
Purchased Assets, in each case which would result in a Seller Material Adverse Effect, or (iii) violate any applicable Law of any
Governmental Body having jurisdiction over Seller, the Foundry Operation or the Purchased Assets, in each case which would result in a
Seller Material Adverse Effect.

 
(b)          No consent, approval, order or authorization of, or registration, declaration or filing with, any Person is required

to be obtained by Seller in connection with the execution, delivery and performance of this Agreement and the Collateral Agreements to
which Seller will be a party or for the consummation of the transactions contemplated hereby or thereby by Seller, except for (i) consents or
approvals of Governmental Bodies or other Third Parties that are required to transfer or assign to Buyer or a Buyer Designee any Purchased
Assets or Assumed Liabilities or assign the benefits of or delegate performance with regard thereto in any material respect, each of which
are set forth in Schedule 3.4(b) (the “Required Consents”) and the EDA Approval, and (ii) such other consents, approvals, orders,
authorizations, registrations, declarations or filings the failure of which to be obtained or made, individually or in the aggregate, have not
had and could not reasonably be expected to have a Seller Material Adverse Effect.
 

Section 3.5          Purchased Assets  
 

(a)          Seller has and at the Closing will have good and valid title to, or a valid and binding leasehold interest or license
in, all personal tangible Purchased Assets, free and clear of any Encumbrance except for Permitted Encumbrances. At the Closing, Seller
will transfer to Buyer or a Buyer Designee good and valid title to, or, if Seller has a leasehold interest or license, a valid and binding
leasehold interest or license in, all personal tangible Purchased Assets, free and clear of any Encumbrance except for Permitted
Encumbrances.
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Section 3.6          Governmental Permits. Except as set forth on Schedule 1.5 concerning the Transferred Governmental Permits,

there are no material governmental permits held or used by Seller to operate or conduct the Foundry Operation as now being operated or
conducted, to own the Purchased Assets, or to use or occupy the Property. Schedule 1.5 contains a list of each Transferred Governmental
Permit, a copy of which Seller will provide to Buyer.  The Transferred Governmental Permits set forth on Schedule 1.5 are valid and in full
force and effect and no proceeding is recorded, pending or, to Seller’s knowledge, threatened seeking the suspension, modification,
limitation or revocation of any such governmental permit. Except as set forth on Schedule 1.5, Seller is not in violation of or default under
any governmental permit which, individually or in the aggregate, has had or would reasonably be expected to have a Seller Material
Adverse Effect.
 

Section 3.7          Intentionally Omitted.
 

Section 3.8          Compliance with Laws
 

(a)          Except as set forth on Schedule 3.8, with respect to the Purchased Assets and the Foundry Operation, to the best
of Seller’s knowledge Seller is in compliance in all material respects with all applicable Laws and all decrees, orders, judgments, writs,
injunctions, permits and licenses of or from Governmental Bodies by which the Foundry Operation or the Purchased Assets are bound or
affected the failure to comply with which would have a Seller Material Adverse Effect.

 
(b)          With respect to the Purchased Assets and the Foundry Operation, Seller and each Affiliate is in compliance in all

material respects with all applicable U.S. and foreign export control and sanctions laws.  Without limiting the foregoing, as of the date
hereof, there are to Seller’s knowledge, no threatened claims or investigations by any Governmental Body of potential violations against
Seller or any of its Affiliates with respect to export activity or licenses with respect to the Foundry Operation or the Purchased Assets.

 
Section 3.9          Litigation. Except as set forth on Schedule 3.9, there is no action, suit, consent decree, proceeding, arbitration or

governmental investigation pending or, to Seller’s knowledge, threatened by, against or involving Seller, the Foundry Operation or the
Purchased Assets, (i) which seeks to restrain or enjoin the consummation of the transactions contemplated hereby or (ii) that could result in
a Seller Material Adverse Effect.  To Seller’s knowledge, there is no basis for any such action, suit, decree, proceeding, arbitration or
investigation not disclosed on Schedule 3.9 that could reasonably be expected to be material to the Foundry Operation or the Purchased
Assets.
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Section 3.10       Foundry Operation Employees
 

(a)(i)       Schedule 3.10(a)(i) contains a complete and accurate list of all the Foundry Operation Employees as of the date
of this Agreement, showing for each Foundry Operation Employee (unless prohibited by Law or established Seller policy or procedure), the
(A) name, (B) title, (C) location, (D) current annual base salary or base wage, (E) date and amount of last salary increase, (F) immigration
status, if any, (G) classification status of U.S. employees under the Fair Labor Standards Act or applicable state or local Law (exempt or
non-exempt) and (H) leave of absence status, if any (including, but not limited to, military leave, medical leave, personal leave and/or other
administrative leave).
 

(ii)         Except as set forth on Schedule 3.10(a)(ii), (A) no Foundry Operation Employee is covered by any
written or verbal employment agreement that is not an at-will agreement, (B) no Foundry Operation Employee is covered by any union,
collective bargaining agreement or other similar labor agreement (including any agreement with any works council, trade union or other
similar labor-relations entity) in connection with such Foundry Operation Employee’s work at the Foundry Operation; (C) to Seller’s
knowledge, there are no pending union, works council, employee representative or similar labor organizing activities or arrangements
related to the Foundry Operation Employees and their work at the Foundry Operation; and (D) in the three (3) years prior to the date
hereof, there has been no labor dispute, other than routine individual grievances, or any activity or proceeding by a labor union or
representative thereof to organize the Foundry Operation Employees, or any lockouts, strikes, slowdowns, work stoppages or threats thereof
by or with respect to Foundry Operation Employees, in each case in connection with their work at the Foundry Operation.  

 
(iii)        No unfair labor practice, labor dispute or labor charge or complaint is pending or, to Seller’s

knowledge, threatened with respect to any Foundry Operation Employee.
 

(b)         With respect to the Foundry Operation, there is not presently pending or existing, and to Seller’s knowledge
there is not threatened, (i) any strike, slowdown, picketing, or work stoppage, (ii) any application for certification of a collective bargaining
agent, (iii) any material controversies or material disputes pending, or to Seller’s knowledge, threatened between Seller and any of its
employees that could result in a Seller Material Adverse Effect, or (iv) any material claims, material litigation or material disputes by a
works council or other employee representative body that could result in a Seller Material Adverse Effect.

 
(c)         Schedule 3.10(a)(i) sets forth the immigration status for all U.S.-based Foundry Business Employees who are not

U.S. citizens or permanent residents.
 

Section 3.11        Transferred Contracts
 

(a)         Schedule 1.4 contains a complete and accurate list of the Transferred Contracts.
 
(b)         Each Transferred Contract is valid, binding and enforceable against Seller.  Seller is not in default under or in

breach of or is otherwise delinquent in performance under any Transferred Contract (and Seller has not received any notice alleging any
such default, breach or delinquency).  To Seller’s knowledge, each of the other parties thereto has performed all obligations required to be
performed by it under, and is not in default under, any Transferred Contract and no event has occurred that, with notice or lapse of time, or
both, would constitute such a default. Seller has made available to Buyer true and complete copies of all Transferred Contracts to the extent
physical or electronic copies thereof exists. 
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Section 3.12        Revenues; Financial Statements; Absence of Certain Changes
 

(a)          Schedule 3.12(a) sets forth a profits and losses statement for the Foundry Operation which, to Seller’s
knowledge, is a true and accurate representation of the profits and losses of the Foundry Operation for the period stated therein.

 
(b)          To Seller’s knowledge, Schedule 3.12(b) describes any known or reported instances of fraud or theft involving

the Foundry Business or related to the Purchased Assets since January 1, 2012 involving any Transferred Employee or involving any
amount in excess of $5,000 which would have any impact on the financial information provided by Seller to Buyer hereunder.

 
Section 3.13       Intentionally Omitted.  

 
Section 3.14      Sponsors and Suppliers. Schedule 3.14 contains a list setting forth all of the sponsors of the Foundry Operation,

by dollar amount, over the thirteen (13) months ended January 31, 2017 (and the amount of sponsorship funds with respect to each such
sponsor during such thirteen month period), and the twenty (20) largest suppliers of any raw material or component for the Foundry
Operation, by dollar amount, over the thirteen (13) months ended January 31, 2017.  Except as set forth in Schedule 3.14, Seller has not
received any written notice, or to Seller’s knowledge, any other notice, that any such sponsor has taken action to, or will take action
to terminate or modify in a manner materially adverse to Seller its relationship with Seller or renegotiate the price or other material terms,
in any material manner; and, to Seller’s knowledge, no such sponsors plan to do any of the foregoing.  As of the date hereof, Seller has not
received written notice, or to Seller’s knowledge, any other notice, that any such supplier has taken action to, or will take action
to (a) terminate or modify in a manner adverse to Seller its relationship with Seller, (b) reduce the amount of goods or services that it is
willing to supply to Seller or (c) materially increase the price of any goods or services that it has previously supplied to Seller; and, to
Seller’s knowledge, no such suppliers plan to do any of the foregoing.  All purchase and sale orders and other commitments for purchases
and sales made by Seller in connection with the Foundry Operation have been made in the ordinary course of business in accordance with
past practices, and no payments have been made to any supplier or sponsors or any of their respective representatives other than payments
to such suppliers or their representatives for the payment of the invoiced price of supplies purchased or goods sold in the ordinary course of
operation.

 
Section 3.15      Restrictions on the Foundry Operation. Except for this Agreement and the Collateral Agreements there is no

Contract or Law materially prohibiting Seller’s conduct of the Foundry Operation as currently conducted.
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Section 3.16       Brokers. No broker, investment banker, financial advisor or other Person is entitled to any broker’s, finder’s,

financial advisor’s or other similar fee or commission in connection with the transactions contemplated by this Agreement based upon
arrangements made by or on behalf of Seller or any Affiliate of Seller.

 
ARTICLE 4. REPRESENTATIONS AND WARRANTIES OF BUYER . EXCEPT AS SPECIFICALLY SET FORTH IN

THIS ARTICLE 4, BUYER DOES NOT MAKE ANY REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, AT LAW OR
IN EQUITY, AND ANY SUCH OTHER REPRESENTATIONS OR WARRANTIES ARE HEREBY DISCLAIMED. THE SELLER, ON
BEHALF OF ITSELF AND ITS AFFILIATES, ACKNOWLEDGES AND AGREES THAT, EXCEPT FOR THE EXPRESS
REPRESENTATIONS, WARRANTIES, COVENANTS AND REMEDIES SET FORTH IN THIS AGREEMENT AND SUBJECT TO
THE LIMITATIONS ON SUCH REPRESENTATIONS, WARRANTIES, COVENANTS AND REMEDIES SET FORTH IN THIS
AGREEMENT, THE SELLER IS RELYING SOLELY UPON ITS OWN INVESTIGATION OF BUYER. Except as set forth in
Schedules attached hereto and delivered by Buyer to Seller prior to the execution of this Agreement, Buyer represents and warrants to Seller
that:

 
Section 4.1         Organization and Qualification. Each of Buyer and any Buyer Designee is a corporation, limited partnership, or

other legal entity duly organized, validly existing and in good standing (in any jurisdiction in which such concept exists) under the Laws of
the jurisdiction of its incorporation or organization and each of Buyer and any Buyer Designee has all requisite legal power and authority to
carry on its business as currently conducted by it and to own or lease and operate its properties. Each of Buyer and any Buyer Designee is
duly qualified to do business and is in good standing as a foreign corporation (in any jurisdiction that recognizes such concept) in each
jurisdiction where the ownership or operation of its assets or the conduct of its business requires such qualification, except where the failure
to be so qualified or in good standing, individually or in the aggregate, has not had and would not reasonably be expected to have a material
adverse effect on Buyer’s or any Buyer Designee’s ability to consummate the transactions under this Agreement and the Collateral
Agreements.

 
Section 4.2          Authorization; Binding Effect

 
(a)          Each of Buyer and any Buyer Designee has all requisite corporate power and authority to execute, deliver and

perform this Agreement, and the Collateral Agreements to which it will be a party, as the case may be, and to effect the transactions
contemplated hereby and thereby and the execution, delivery and performance of this Agreement and the Collateral Agreements by Buyer
has been duly authorized by all requisite corporate action and, to the extent not completed on the date hereof by a Buyer Designee, will be
duly authorized by all requisite corporate action. 
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(b)          This Agreement has been duly executed and delivered by Buyer and this Agreement is, and the Collateral

Agreements to which Buyer or a Buyer Designee will be a party when duly executed and delivered by Buyer or such Buyer Designee will
be, valid and legally binding obligations of Buyer or such Buyer Designee enforceable against Buyer or such Buyer Designee in accordance
with their respective terms, except to the extent that enforcement of the rights and remedies created hereby and thereby may be affected by
bankruptcy, reorganization, moratorium, insolvency and similar Laws of general application affecting the rights and remedies of creditors
and by general equity principles.

 
Section 4.3           Non-Contravention; Consents
 

(a)          Assuming that the consents specified in Section 4.3(b) below have been obtained, the execution, delivery and
performance of this Agreement, and the Collateral Agreements by Buyer and any Buyer Designee and the consummation of the transactions
contemplated hereby and thereby do not and will not: (i) result in a breach or violation of any provision of Buyer’s or any Buyer Designee’s
charter or by-laws or similar organizational document, (ii) violate or result in a breach of or constitute an occurrence of default under any
provision of, result in the acceleration or cancellation of any obligation under, or give rise to a right by any party to terminate or amend its
obligations under, any Contract to which Buyer or any Buyer Designee is a party or by which it or its assets or properties are bound, or
(iii) violate any applicable Law of any Governmental Body having jurisdiction over Buyer or any Buyer Designee or any of their respective
properties, other than in the case of clauses (ii) and (iii), any such violations, breaches, defaults, accelerations or cancellations of
obligations or rights that, individually or in the aggregate, have not had and would not be reasonably expected to have a material adverse
effect on Buyer’s or any Buyer Designee’s ability to consummate the transactions under this Agreement, and the Collateral Agreements.

 
(b)          No consent, approval, order or authorization of, or registration, declaration or filing with, any Person is required

to be obtained by Buyer or any Buyer Designee in connection with the execution, delivery and performance of this Agreement, or the
Collateral Agreements or for the consummation of the transactions contemplated hereby or thereby, except for such consents, approvals,
orders, authorizations, registrations, declarations or filings the failure of which to be obtained or made, individually or in the aggregate,
have not had and would not reasonably be expected to have a material adverse effect on Buyer’s or any Buyer Designee’s ability to
consummate the transactions under this Agreement and the Collateral Agreements.
 

Section 4.4          Brokers. No broker, investment banker, financial advisor or other Person is entitled to any broker’s, finder’s,
financial advisor’s or other similar fee or commission in connection with the transactions contemplated by this Agreement based upon
arrangements made by or on behalf of Buyer or any Affiliate of Buyer.

 
Section 4.5          Litigation.  There is no action, suit, consent decree, proceeding, arbitration or governmental investigation

pending or, to Buyer’s knowledge, threatened by, against or involving Buyer (i) which seeks to restrain or enjoin the consummation of the
transactions contemplated hereby or (ii) that could materially impair Buyer’s ability to perform its obligations under this Agreement. To
Buyer’s knowledge, there is no basis for any such action, suit, decree, proceeding, arbitration or investigation.
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ARTICLE 5. CERTAIN COVENANTS

 
Section 5.1          Access and Information. From and after the date of this Agreement and until the Closing Date, subject in all

respects to their compliance with the terms of the Existing Non-Disclosure Agreement, Seller shall give to Buyer and its Affiliates, and
their respective officers, employees, accountants, counsel and other representatives, reasonable access during Seller’s normal operating
hours to the Property (and shall coordinate with FRMC in order to ensure FRMC likewise provides Buyer with access to the same), books,
contracts, commitments, reports of examination and records relating exclusively to the Foundry Operation, the Foundry Operation
Employees, the Purchased Assets, the Real Property and the Assumed Liabilities; provided, however, in each case that, if requested by
Seller, Buyer and its Affiliates, and their respective officers, employees, accountants, counsel and other representatives shall be
accompanied at all times by a person designated by Seller, including without limitation Seller’s legal counsel. Seller shall reasonably assist
Buyer and its Affiliates, and their respective officers, employees, accountants, counsel and other representatives, in making such
investigation and shall cause its counsel, accountants, engineers, consultants and other non-employee representatives to be reasonably
available to any of them for such purposes, provided that Buyer shall reimburse Seller for any out-of-pocket costs arising therefrom. 
Subsequent to mutual execution of this Agreement, Buyer and Seller shall jointly work together in good faith to prepare and/or revise, prior
to the Closing, any of the exhibits and schedules attached to this Agreement to the mutual satisfaction of both, it being acknowledged and
agreed that such documents may not be in final form. Seller shall appoint a financial representative, and make its best efforts, to assist Buyer
with Buyer’s reasonable requests for additional financial information concerning the Foundry Operation during the period beginning on the
Effective Date and ending on the date which is 45 days after the Closing Date, all as necessary to complete an audit of Seller’s financials
concerning the Foundry Operation in order to complete Buyer’s required SEC filing (including pursuant to SEC Regulation 17 CFR 210.3-
05 - Financial statements of businesses acquired or to be acquired) which is due no later than 70 calendar days after the Closing Date.
Buyer agrees to engage an accounting consultant at its sole cost to determine if the Buyer can be reasonably successful in seeking a waiver
from the SEC for audited historical financial statements for the Seller, although Buyer and Seller acknowledge and agree that there shall be
no guarantee that the SEC will approve the waiver, if submitted in Buyer’s reasonable discretion based on the advice of such accounting
consultants.

 
Section 5.2         Conduct of the Foundry Operation. From and after the date of this Agreement and until the Closing Date,

except as otherwise contemplated by this Agreement or as set forth in the Schedules hereto or as Buyer shall otherwise consent to in
writing, Seller and its Affiliates, with respect to the Foundry Operation:
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(a)          will use commercially reasonable efforts to carry on the Foundry Operation in the ordinary course consistent

with past practice and consistent therewith use its reasonable commercial efforts to (i) keep intact the Foundry Operation, (ii) keep available
the services of the Foundry Operation Employees and (iii) preserve the relationships of the Foundry Operation with sponsors, suppliers,
licensors, licensees, distributors and others that have a business relationship with the Foundry Operation;

 
(b)          in the ordinary course consistent with past practice will maintain the Purchased Assets in the same condition that

the same are in as of the date hereof;
 
(c)          will not permit, other than as may be required by Law or any of the Assumed Operational Leases or Transferred

Contracts, all or any of the Purchased Assets to be transferred, sold, licensed, disposed of, or subjected to any Encumbrance other than
Permitted Encumbrances;

 
(d)          will not acquire any asset that will be a Purchased Asset except in the ordinary course of business consistent with

past practice;
 
(e)          will not fail to pay when due any material obligation related to the Foundry Operation;

 
(f)          will not enter into, terminate or materially extend, amend, modify or waive any right with respect to any

Assumed Operational Lease or Transferred Contract except for purchase orders entered in the ordinary course of operation consistent with
past practice;

 
(g)          will not sell, lease, license, abandon, permit to lapse, or otherwise transfer, or create or incur any Encumbrance

other than Permitted Encumbrances on any of the assets, securities, properties, or interests of the Foundry Operation owned by Seller;
 
(h)          other than as required by Sections 5.3(c) and 5.4(d), will not terminate or modify the terms and conditions of

employment of any Foundry Operation Employee, or modify the salaries, wage rates, other compensation or benefits of, or grant any
retention, change of control, incentive, severance or termination payment (other than as required by Law) to, any Foundry Operation
Employee;

 
(i)          will not fail to comply in any material respect with all Laws applicable to the Foundry Operation or the

Purchased Assets the failure to comply with which could result in a Seller Material Adverse Effect;
 
(j)          will not do any other act which would cause any representation or warranty of Seller in this Agreement to be or

become untrue in any material respect or intentionally omit to take any action necessary to prevent any such representation or warranty
from being untrue in any material respect without providing Buyer with prompt written notice of such change and provided that Buyer
approves such act by Seller;
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(k)          will not relocate any Foundry Operation Employees to locations other than the Property; and
 
(l)          will not enter into any agreement or commitment in direct contravention of the foregoing.
 

Section 5.3           Foundry Operation Employees 
 

(a)          Prior to the Closing, Seller shall deliver to Buyer any updates to the information provided in Schedule 3.10(a)
(i) as of the day prior to the Closing Date (the “Updated Employee List”).

 
(b)          Buyer or any Buyer Designee shall make offers of employment, contingent on the Closing, to all of the Foundry

Operation Employees listed on Schedule 3.10(a)(i) including those absent due to vacation, holiday, illness, leave of absence or short-term or
long-term disability. Offers to Foundry Operations Employees making less than $150,000 in salary per year will be made at substantially
the same salary for such Foundry Operation Employee as set forth on such Schedule 3.10(a)(i). Subject to any restriction imposed by
applicable Law, including without limitation anti-trust laws, Seller shall cooperate and assist in facilitating Buyer’s or a Buyer Designee’s
offers.  Without limiting the foregoing, each Party shall comply with all applicable Laws in connection with the transfer of the Foundry
Operation Employees to Buyer or a Buyer Designee, including with respect to notice and other procedural requirements.  Seller will provide
updates to any information set forth in Section 3.10(a) in order to assist Buyer in fulfilling its obligations under this Agreement with respect
to Foundry Operation Employees.  Each Foundry Operation Employee who accepts Buyer’s or a Buyer Designee’s offer of employment, as
of the effective date of their employment with Buyer or a Buyer Designee shall be referred to as a “Transferred Employee.” Employment
with Buyer or a Buyer Designee of Transferred Employees shall be effective as of the Closing Effective Time, except that the employment
of individuals receiving short-term disability benefits or on approved leave of absence on the Closing Date will become effective as of the
date they present themselves for work with Buyer or a Buyer Designee or such other date as is prescribed by applicable Law.

 
(c)          Effective as of the Closing, Seller will terminate or reassign the employment of any Foundry Business

Employee that is offered employment in accordance with Section 5 and rejects such offer of employment with Buyer or a Buyer Designee.
Provided that Buyer has complied with the provisions hereof, Seller shall bear all costs for any severance costs associated with such
termination or reassignment.

 
(d)          Intentionally Omitted.
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(e)          The Parties acknowledge and agree that, to consummate the transaction contemplated herein, the Seller will be

required under the Worker Adjustment and Retraining Notification Act or similar state or local law (the “WARN Act”) to provide certain
notices to the Foundry Operation Employees regarding the transaction contemplated herein (the “WARN Notices”) and that the Closing
will not be permitted to occur until at least ninety (90) days from the day of delivery of such notices. Seller shall deliver the WARN
Notices to all Foundry Operation Employees within five (5) calendar days of the date of execution of this Agreement. Buyer will provide
any reasonable assistance requested by Seller in connection with the provision of notices under the WARN Act to the Foundry Operation
Employees and will be solely responsible for providing any notification that may be required under the WARN Act with respect to any
Transferred Employees terminated after the Closing Date. In addition, Seller shall, at its own expense, give all notices and other
information required to be given by Seller to the Foundry Operation Employees pursuant to the Consolidated Omnibus Budget
Reconciliation Act of 1985, as amended (“COBRA”), in connection with the execution of this Agreement and the consummation of the
transactions contemplated hereby and shall be solely responsible for providing continuation coverage under COBRA to such Foundry
Operation Employees.

 
(f)          To the extent to which a Transferred Employee would be in breach of any obligation owed to Seller solely by

reason of becoming employed by Buyer or a Buyer Designee (for example, a noncompete obligation), Seller will waive such obligation.
 
(g)          Nothing in this Agreement shall require Buyer or a Buyer Designee to employ any Foundry Operation

Employees or Transferred Employee on anything other than an at-will basis, terminable at any time with or without cause, except where
prohibited under the local Law of any jurisdiction.

 
(h)          Seller shall use its reasonable commercial efforts to assist Buyer with the transfer of visas or work permits

related to the Transferred Employees provided that Buyer reimburses Seller for its out-of-pocket costs associated therewith.
 

Section 5.4           Collateral Agreements. On the Closing Date, Buyer or a Buyer Designee shall execute and deliver to Seller,
and Seller shall execute and deliver to Buyer or a Buyer Designee, the Collateral Agreements.

 
Section 5.5           Regulatory Compliance. Upon the terms and subject to the conditions set forth in this Agreement, each of the

Parties agrees to use its reasonable commercial efforts to take, or cause to be taken, all actions, and to do, or cause to be done, and to assist
and cooperate with the other Parties in doing, all things necessary, proper or advisable to consummate and make effective, promptly, the
transactions contemplated by this Agreement, including using reasonable commercial efforts to accomplish the following:  (i) the taking of
all acts necessary to cause the conditions to Closing to be satisfied as promptly as practicable; (ii) the obtaining of all necessary actions or
nonactions, waivers, consents and approvals from Governmental Bodies and the making of all necessary registrations and filings (including
filings with Governmental Bodies, if any); (iii) the obtaining of all necessary consents, approvals or waivers from Third Parties; and (iv) the
execution and delivery of any additional instruments necessary to consummate the transactions contemplated by, and to fully carry out the
purposes of, this Agreement and the Collateral Agreements.  

 

 25



 

  
Section 5.6           Contacts with Suppliers and Sponsors. In contemplation of the Closing, Seller shall permit Buyer to discuss

and meet, and shall reasonably cooperate in such discussions and meetings, with any sponsor or supplier of the Foundry Operation that the
Buyer so requests. A representative of Seller shall have the right, but not the obligation, to accompany the Buyer’s representative to such
meetings and to participate with the Buyer’s representative in any such discussions. In addition, Seller and Buyer will prepare a
communications plan for operation partners of the Foundry Operation, and agree on a plan to contact any suppliers to, or sponsors of, the
Foundry Operation in connection with or pertaining to any subject matter of this Agreement or the Collateral Agreements and to facilitate
the transition of the Foundry Operation, including the preparation of letters to all sponsors, suppliers, distributors and other business
partners of the Foundry Operation to notify them of the Closing and provide information regarding the transition of the Foundry Operation
to Buyer. Seller will be responsible for contacting parties to any Transferred Contracts, Transferred In-Licenses and Assumed Operational
Leases for which consent is required in connection with their assignment pursuant to this Agreement and Buyer shall provide any
reasonable assistance requested by Seller in connection therewith. Notwithstanding anything to the contrary contained herein, this
Agreement shall not affect Seller’s continuing right to contact sponsors and suppliers in connection with the operation or conduct of the
Foundry Operation nor Buyer’s continuing right to contact sponsors and suppliers in connection with the operation or conduct of its
business.

 
Section 5.7           Use of the Seller Name

 
(a)           Buyer and Seller agree as follows:

 
(i)          Buyer and its Affiliates shall have the right to use (in a factual manner that constitute fair use pursuant

to applicable Law) the Seller’s name solely to the extent necessary to communicate that the Foundry Operation was formerly owned by
Seller provided that Buyer has obtained Seller’s prior written consent to any such communication (in whatever form and whatever medium
of conveyance or communication except for such disclosures required by Buyer under the federal securities laws as determined by counsel
to Buyer); and

 
(ii)         In no event shall Buyer or any Affiliate of Buyer advertise or hold itself out as Seller or an Affiliate of

Seller before, on or after the Closing Date.  
 

Section 5.8           Intentionally Omitted.
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Section 5.9          No Negotiation or Solicitation. Prior to the Closing Date, Seller and its Affiliates will not (and Seller will cause

each of its employees, officers, representatives and agents or advisors not to and shall cause its Affiliates to cause employees, officers,
representatives and agents or advisors not to) directly or indirectly (a) solicit, initiate, entertain, encourage or accept the submission of any
proposal, offer or any discussions relating to or that might reasonably be expected to lead to or result in any proposal or offer from
any Person relating to the direct or indirect acquisition of the Foundry Business or any portion of the Purchased Assets, or (b) participate in
any discussions or negotiations regarding the Foundry Business, furnish any information with respect thereto, or assist or participate in, or
facilitate or encourage in any other manner any effort or attempt by any Person to do or seek any of the foregoing.  Seller will notify Buyer
if any Person makes any proposal, offer, inquiry or contact with respect to any of the foregoing promptly (and in any event within two (2)
Business Days) after receipt of any such offer or proposal, including the identity of the Person making such proposal, offer, inquiry or
contact and all material terms thereof.
 

Section 5.10        Post-Closing Remittances. If on or after the Closing Date, either Party receives a payment from a Third Party
(including a sponsor of the Foundry Operation) that, pursuant to the terms hereof, should have been paid to the other Party, the Party who
receives the payment agrees to hold in trust and remit such payment to the Party entitled thereto within five (5) Business Days of such
receipt.

 
Section 5.11        Prorations and Adjustments

 
(a)          Except as otherwise expressly provided herein, all ordinary course expenses for (i) charges or amounts payable

included in the Purchased Assets and transferred to Buyer hereunder and (ii) gas, electricity, water, sewer, rent and telephone charges at the
Property, in each case, for the period prior to the Closing Date, will be for the account of Seller and for the period on and after the Closing
Date shall be for the account of Buyer.  If any Party actually makes any payments that are, in whole or in part, designated as payments for
the period allocated to the other Party under this Section 5.11, such other Party shall promptly reimburse such amounts to the Party so
making such payments.

 
(b)          For purposes of calculating prorations, Buyer shall be deemed to own the Purchased Assets and Assumed

Liabilities and be responsible for the Transferred Employees, and, therefore be responsible for the expenses thereof or associated therewith,
as of 12:01 a.m. local time on the day after the Closing Date.  All prorations shall be made on the basis of the actual number of days of the
month that shall have elapsed as of the Closing Date and based upon a 365-day year.  The amount of the prorations shall be subject to
adjustment after the Closing, as and when complete and accurate information becomes available, and the Parties agree to cooperate and use
their good faith efforts to make such adjustments.
 

Section 5.12        Confidential Nature of Agreements. Except to the extent that disclosure thereof is required under applicable
Law, including without limitation New York’s Freedom of Information Law, N.Y. Pub. Off. Law §84, et seq., or pursuant to legal process
(such as oral or written interrogatories, requests for information or documents, subpoenas, civil investigative demands or other similar legal
processes) or Seller’s or FRMC’s established policies and procedures, both Parties agree that the terms and conditions of this Agreement,
the Collateral Agreements and all Schedules, attachments and amendments hereto and thereto shall be considered confidential or
proprietary information protected under this Article 5. Notwithstanding anything in this Section 5.12 to the contrary, in the event that any
such Information is also subject to a limitation on disclosure or use contained in another written agreement between Buyer and Seller or
either of their respective Affiliates that is more restrictive than the limitation contained in this Section 5.12, then the limitation in such
agreement shall supersede this Section 5.12.
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Section 5.13        ACTIVITY UNTIL CLOSING

 
(a)          Continuation of Purchase Order Transactions. Until the Closing Date, Buyer and Seller acknowledge and

agree that it is in their mutual best interest to continue their existing sponsorship relationship pursuant to the purchase order transaction
mechanism utilized historically by the parties. Buyer will pay for all work performed under such purchase orders as issued by the Buyer
and accepted by the Seller, provided that such purchase order has been reviewed and approved by Paul Kelly or his designee prior to
execution. Such purchase orders shall not be unreasonably rejected, conditioned or delayed.
 

(b)          Access to Support Buyer’s Tech-Transfer to Foundry Operation. In order to support and facilitate Buyer’s
technology transfer into the Foundry Operation until the Closing Date, subject to the prior review and approval by Paul Kelly, which
approval will not be unreasonably withheld, conditioned or delayed, Buyer may deliver and/or install equipment (“Akoustis Property”) into
the Foundry Operation at its sole cost and expense. Seller acknowledges and agrees that the Akoustis Property is permanently owned by
Buyer and that such Akoustis Property may be removed by Buyer at any time, for any reason. Buyer will include the Akoustis Property on
the Buyer’s Property and Casulty Insurance Policy, maintain insurance coverage limits in the minimum amount of $1,000,000 per
occurrence/$5,000,000 in the aggregate with reputable, financially solvent insurance providers, and have Seller named as additional insured
on such insurance policies. In the event that this Agreement is terminated and the Closing does not occur, Buyer shall, at its sole cost and
expense, remove all of the Akoustis Property from the Foundry Operation and restore the Foundry Operation to its original condition,
reasonable wear and tear excepted.

 
ARTICLE 6 CLOSING. At the Closing, the following transactions shall take place:

 
Section 6.1           Deliveries by Seller. On the Closing Date, Seller shall execute and deliver to Buyer or a Buyer

Designee or, as the case may be, have provided to Buyer the following:
 

(a)          the Collateral Agreements;
 
(b)          the Business Records, if any;
 
(c)          a certificate of an appropriate officer of Seller, dated the Closing Date, certifying the fulfillment of the

conditions set forth in Sections 7.2(a) and (b), and an incumbency certificate of Secretary of Seller, dated the Closing Date, in customary
form;
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(d)          all such other bills of sale, assignments, and other instruments of assignment, transfer or conveyance as Buyer

or a Buyer Designee may reasonably request or as may be otherwise necessary to evidence and effect the transactions contemplated in this
Agreement; provided that all information (including documents) capable of electronic transmission will be transmitted to Buyer or the
applicable Buyer Designee in such manner, in which case such information shall not be transferred in any tangible form, and any
inadvertent transfer of a tangible manifestation of such information shall promptly be returned to Seller upon discovery of Buyer’s or such
Buyer Designee’s receipt thereof;

 
(e)          the Closing Date Inventory Statement, as agreed upon by both Seller and Buyer;
 
(f)          Schedule showing no Encumbrances on any of the Purchased Assets other than Permitted Encumbrances;
 
(g)         Schedule showing no loans or borrowings on any of the Purchased Assets;
 
(h)          the Updated Employee List;
 
(i)          a certified copy of all necessary corporate action approving the Seller’s execution, performance and delivery of

this Agreement and the Collateral Agreements;
 
(j)          copies of Seller’s available financial records for the Foundry Operation, including the results of any appraisals

conducted by Seller;
 

(k)         the Required Consents which Seller remains required to obtain and deliver pursuant to Section 7.3(c); and
 

(l)          Written confirmation from Seller of delivery of WARN Notices to all of the Foundry Operation Employees and
that such 90 day period has expired in accordance with applicable New York law.

 
Section 6.2          Deliveries by Buyer or a Buyer Designee.  On the Closing Date, Buyer shall, or shall cause a Buyer Designee

to, execute and deliver to Seller the following:
 

(a)          the Asset Purchase Price;
 

(b)          the Collateral Agreements;
 

(c)          a certificate of an appropriate officer of Buyer, dated the Closing Date, certifying the fulfillment of the
conditions set forth in Sections 7.3(a) and (b), and an incumbency certificate of an appropriate officer of Buyer, dated the Closing Date, in
customary form;
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(d)          all such other documents and instruments as Seller may reasonably request or as may be otherwise necessary or

desirable to evidence and effect the assumption by Buyer or a Buyer Designee of the Assumed Liabilities; and
 
(e)          a certified copy of all necessary corporate action approving the Buyer’s execution, performance and delivery of

this Agreement and the Collateral Agreements.
 

Section 6.3          Closing Date. The Closing shall take place at the offices of Seller, at 10:00 a.m. local time within one (1)
Business Day following the date on which the last of the conditions specified in Article 7 to be satisfied or waived has been satisfied or
waived (other than conditions which can only be satisfied on the Closing Date, but subject to the satisfaction or waiver of such conditions),
or at such other place or time or on such other date as Seller and Buyer may agree upon in writing. The date upon which the Closing shall
actually occur pursuant hereto is referred to herein as the “Closing Date” and Seller will confirm such date with Buyer as promply as
possible.

 
Section 6.4          Closing Effective Time and Contemporaneous Effectiveness. The Closing shall be deemed to take place and

be effective as of 12:01 a.m. Eastern time on the Closing Date (the “Closing Effective Time”).  All acts and deliveries prescribed by
this Article 6 as well as such acts and deliveries contemplated to occur on the Closing Date pursuant to the Real Property Purchase
Agreement, regardless of chronological sequence, will be deemed to occur contemporaneously and simultaneously on the occurrence of the
last act or delivery, and none of such acts or deliveries will be effective until the last of the same has occurred.

 
ARTICLE 7. CONDITIONS PRECEDENT TO CLOSING

 
Section 7.1          General Conditions. The respective obligations of Buyer and Seller to consummate the Closing of the

transactions contemplated hereby are subject to the fulfillment, prior to or at the Closing, of each of the following conditions:
 

(a)          Legal Proceedings.  No Governmental Body shall have enacted, issued, promulgated, enforced or entered any
applicable Law which is in effect and which prohibits consummation of the transactions contemplated by this Agreement or the Collateral
Agreements and there shall be no pending lawsuit, claim or legal action relating to the transactions contemplated by this Agreement or any
of the Collateral Agreements which seeks to prohibit or restrict the transactions contemplated by this Agreement; and

 
(b)          Real Property Purchase Agreement. The obligations of the Parties hereunder are expressly made contingent

upon the satisfaction of all of the obligations in the Real Property Purchase Agreement, and the the contemporaneous closing of all of the
transactions contemplated in the Real Property Purchase Agreement with the transactions contemplated herein.  
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Section 7.2          Conditions Precedent to Buyer’s Obligations.  The obligations of Buyer to consummate the Closing of the

transactions contemplated hereby are subject to the fulfillment, prior to or at the Closing, of each of the following conditions, any of which
may be waived in writing by Buyer:

 
(a)          Representations and Warranties of Seller True and Correct at Closing.  The representations and warranties of

Seller contained in this Agreement or in any certificate delivered pursuant to the provisions of this Agreement or in any Schedule, certificate
or document delivered pursuant to the provisions hereof or in connection with the transactions contemplated hereby shall be true and
correct in all material respects at and as of the date of this Agreement and at and as of the Closing Date as though such representations and
warranties were made at and as of the Closing Date, except to the extent that such representations and warranties are made as of a specified
date, in which case such representations and warranties shall be true and correct in all material respects as of the specified date. 

 
(b)          Performance by Seller. Seller shall have delivered all of the documents required under Section 6.1 and shall

have otherwise performed in all material respects all obligations and agreements and complied in all material respects with all covenants
required by this Agreement to be performed or complied with by it prior to or at the Closing, including executing the Collateral
Agreements.

 
(c)          Sponsor Relationships. Buyer shall be satisfied with its interviews with sponsors of the Foundry Operation,

including subject to the provisions of Section 7.3(c) that such sponsors will remain sponsors of the Foundry Operation after the Closing
Date on the terms of any Transferred Contracts as in effect prior to the Closing Date.

 
(d)          Seller Material Adverse Effect.  There shall not have occurred a Seller Material Adverse Effect from the date

hereof to the Closing Date.
 
(e)          Buyer Permits and Approvals. Buyer shall have received all of the permits and approvals set forth on Schedule

7.2(e).
 
(f)          Required Consents and EDA Approval. Seller and its Affiliates shall have received all of the Required Consents

(subject to the provisions of Section 7.3(c)) and the EDA Approval.
 
(g)          Financial Information. Buyer shall be satisfied with the copies of Seller’s available financial records for the

Foundry Operation, including the results of any appraisals conducted by Seller, so that Buyer and its independent auditors believe that such
Financial Information will be capable of being audited for the periods required by Buyer’s filings under federal securities Laws.
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Section 7.3          Conditions Precedent to Seller’s Obligations.  The obligations of Seller to effect the Closing of the

transactions contemplated hereby are subject to the fulfillment, prior to or at the Closing, of each of the following conditions, any of which
may be waived in writing by Seller:

 
(a)          Representations and Warranties of Buyer True and Correct at Closing.  The representations and warranties of

Buyer contained in this Agreement or in any certificate delivered pursuant to the provisions of this Agreement shall be true and correct in all
material respects at and as of the date of this Agreement and at and as of the Closing Date as though such representations and warranties
were made at and as of the Closing Date, except to the extent that such representations and warranties are made as of a specified date, in
which case such representations and warranties shall be true and correct in all material respects as of the specified date.

 
(b)          Performance by Buyer.  Buyer and/or the applicable Buyer Designee shall have delivered all the documents

required under Section 6.2 and shall have otherwise performed in all material respects all obligations and agreements and complied in all
material respects with all covenants required by this Agreement to be performed or complied with by it prior to or at the Closing, including
executing the Collateral Agreements and, for the avoidance of doubt, the payment of the Purchase Price to Seller and FRMC.
 

(c)          Required Consents. Seller and its Affiliates shall have received all of the Required Consents; provided, however,
notwithstanding any other provision of this Agreement to the contrary, in the event that Seller and Buyer, in accordance with the provisions
of Section 2.5(b) hereof, are unable to obtain a Required Consent by the Closing Date, Buyer shall have the option to either (i) proceed with
the transactions contemplated in this Agreement and the Real Property Purchase Agreement without adjustment to the Purchase Price, in
which event the Buyer will take the Purchased Assets and Assumed Liabilities subject to any defect thereto created by such failure to obtain
the Required Consent, the Buyer will indemnify the Seller for any direct out-of-pocket losses suffered by the Seller resulting from
proceeding with the transaction contemplated herein without such Required Consent, and the parties will negotiate in good faith to execute
any required amendments to this Agreement or the Real Property Purchase Agreement necessary to reflect the same; or (ii) terminate this
Agreement, in which event this Agreement and the Real Property Purchase Agreement shall become null and void and of no further force or
effect and the parties will have no further rights or responsibilities hereunder except to the extent that such right or obligation is expressly
stated herein as surviving any such termination.
 

(d)          Approval of U.S. Dept. of Commerce, Economic Development Agency (“EDA”). Buyer acknowledges and
agrees that the Property and the Foundry Operation were improved, in part, with funds received from the EDA pursuant to Financial
Assistance Award, number 01-01-08449, dated as of April 3, 2007 (the “Award”), as the same was amended by that certain Amendment to
Financial Assistance Award, effective as of August 16, 2011 (the “Award Amendment”). As required pursuant to the Award Amendment,
Seller hereby notifies Buyer that the Property and the Foundry Operation must continue to be utilized for industrial use pursuant to Section
16 of the Award Amendment. In addition, (i) EDA must approve the transactions set forth in this Agreement and the Real Property
Purchase Agreement and release its liens and other interests in the Purchased Assets and Real Property, (ii) Seller and Buyer shall enter into
an Operations and Maintenance Agreement with the EDA providing that the Property and Foundry Operation will be operated and
maintained consistent with EDA’s property management requirements, and (iii) the parties shall cooperate in good faith to accommodate
any other reasonable EDA reguirements or conditions (collectively, the “EDA Approval”).
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(e)          WARN Notice Period. The required period of ninety (90) days from the date upon which Seller delivered the

WARN Notices pursuant to Section 5.3(a) hereof shall have passed (such 90th day, the “WARN Notice Lapse Date”).
 

ARTICLE 8. INDEMNIFICATION AND LIMITATION OF LIABILITY
 

Section 8.1           Survival of Representations and Warranties and Obligations.  The representations and warranties and
covenants and agreements of Buyer and Seller contained in this Agreement, and their respective rights to indemnification hereunder as set
forth in this Article 8, shall survive the Closing until the close of business on the date that is 12 months after the Closing Date (the
“Expiration Date”).  Neither Seller nor Buyer shall have any liability hereunder with respect to any such representations or warranties, and
neither Buyer nor Seller may bring any indemnification claims after the Expiration Date; provided, however, that, notwithstanding anything
herein to the contrary, the obligations of Buyer or Seller to indemnify and hold harmless any Indemnified Party shall not terminate with
respect to any claim or right to indemnification as to which such Indemnified Party shall have made in good faith and with reasonable
specificity before the Expiration Date in accordance with this Article 8, in which case such claim or right to indemnification shall survive
indefinitely until such claim has been finally resolved.

 
Section 8.2           General Agreement to Indemnify

 
(a)          Subject to Section 8.1, each of Seller and Buyer shall indemnify, defend and hold harmless the other Party

hereto, and Affiliates thereof, and any director, officer, employee or agent of such other Party or Affiliates thereof (each an “Indemnified
Party”) from and against any and all claims, actions, suits, proceedings, liabilities, obligations, losses, and damages, amounts paid in
settlement, interest, costs and expenses (including reasonable attorney’s fees, court costs and other out-of-pocket expenses incurred in
investigating, preparing or defending the foregoing) (collectively, “Losses”) paid, sustained, incurred or suffered by any Indemnified Party
to the extent that the Losses arise by reason of, or result from, (i) any breach of or any failure of any representation or warranty of such
Party contained in this Agreement to have been true when made or to be true at and as of the Closing Date; or (ii) to the extent not expressly
waived by the other Party in writing, the breach by such Party of any covenant or agreement of such Party contained in this Agreement.  

 
(b)          Subject to Section 8.1, Seller further agrees to indemnify and hold harmless Buyer and Affiliates thereof, and

any director, officer, employee or agent of Buyer or Affiliates thereof (each a “Buyer Indemnified Party”) from and against any Losses paid,
sustained, incurred or suffered by any Buyer Indemnified Party arising out of, resulting from, or relating to the Excluded Liabilities.
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(c)          Subject to Section 8.1, Buyer further agrees to indemnify and hold harmless Seller and Affiliates thereof, and

any director, officer, employee or agent of Seller or Affiliates thereof (each a “Seller Indemnified Party”) from and against any Losses paid,
sustained, incurred or suffered by any Seller Indemnified Party arising out of, resulting from, or relating to any failure of Buyer to discharge
any of the Assumed Liabilities.

 
(d)          Whether or not the Indemnifying Party (as defined below) chooses to defend or prosecute any Third Party Claim

(as defined below), both Parties hereto shall cooperate in the defense or prosecution thereof and shall furnish such records, information and
testimony, and attend such conferences, discovery proceedings, hearings, trials and appeals, as may be reasonably requested in connection
therewith or as provided in Section 5.1. 

 
(e)          The amount of the Indemnifying Party’s liability under this Agreement shall be net of any applicable insurance

proceeds (net of the costs of recovery thereof and any premium increases resulting therefrom) actually received by the Indemnified Party
that actually reduce the overall impact of the Losses upon the Indemnified Party (it being understood, however, that the Indemnified Party
shall have no obligation to seek or procure any such insurance proceeds, whether pursuant to the terms of this Agreement or applicable
Law).  

 
(f)          The Indemnifying Party’s liability for all claims made under this Section 8.2 shall be subject to the following

limitations: (i) the Indemnifying Party shall have no liability for such claims until the aggregate amount of the Losses incurred shall exceed
TEN THOUSAND DOLLARS ($10,000) (the “Basket Amount”) in which case the Indemnifying Party shall be liable for the entire portion
of the indemnifiable Losses, including the Basket Amount and (ii) the Indemnifying Party’s aggregate liability for all such claims shall not
exceed the amount of the Asset Purchase Price (the “Cap Amount”).

 
(g)          The Indemnified Party may not make a claim for indemnification under Section 8.2(a)(i) after the Expiration

Date; provided, however, that, notwithstanding anything herein to the contrary, so long as such Indemnified Party shall have made an
indemnification claim in good faith and with reasonable specificity before the Expiration Date in accordance with this Article 8, then such
claim or right to indemnification shall survive indefinitely until such claim has been finally resolved.

 
(h)          The indemnification provided in this Article 8 shall be the sole and exclusive remedy after the Closing Date for

damages available to the Parties to this Agreement for breach of any of the terms, conditions, covenants, representations or warranties
contained herein or any right, claim or action arising from the transactions contemplated by this Agreement and claims arising under any
Collateral Agreement; provided, however, this exclusive remedy for damages does not preclude a Party from bringing any action for
specific performance or other equitable remedy to require a Party to perform its obligations under this Agreement or any Collateral
Agreement to the extent that such remedy is available under applicable Law.
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(i)          Notwithstanding anything contained in this Agreement to the contrary (but subject to the proviso of this Section

8.2(i)), no Party shall be liable to the other Party or any other Indemnified Party for any indirect, special, punitive (unless paid to a Third
Party), exemplary or consequential loss or damage arising out of or asserted in connection with an indemnification claim made under this
Agreement.

 
(j)          Both Parties shall mitigate their damages for which they may seek indemnification

hereunder; provided, however, that neither the foregoing nor anything else in this Agreement will be construed to expand or extend a
Party’s common law obligation to mitigate damages to the extent required by common law. 

 
Section 8.3           Third Party Claims

 
(a)          The Indemnified Party seeking indemnification under this Agreement shall promptly notify the Party against

whom indemnification is sought (the “Indemnifying Party”) of the assertion of any claim, or the commencement of any action, suit or
proceeding by any Third Party (a “Third Party Claim”), in respect of which indemnity may be sought hereunder and shall give the
Indemnifying Party such information with respect thereto as the Indemnifying Party may reasonably request, but failure to give such notice
shall not relieve the Indemnifying Party of any liability hereunder (unless and to the extent that the Indemnifying Party has suffered material
prejudice by such failure).  The Indemnifying Party shall have the right, but not the obligation, exercisable by written notice to the
Indemnified Party within twenty (20) days of receipt of notice from the Indemnified Party of the commencement of or assertion of such
Third Party Claim, to assume the defense and control the settlement of any such Third Party Claim if and only if (i) the Indemnifying Party
acknowledges in writing its obligation to indemnify the Indemnified Party for any and all Losses arising out of such Third Party Claim,
(ii) such Third Party Claim involves (and continues to involve) claims solely for money damages or involves (and continues to involve)
claims for both money damages and equitable relief against the Indemnified Party that cannot be severed, where, in the reasonable good
faith opinion of the Indemnified Party, the claims for money damages are the primary claims asserted by the Third Party and the claims for
equitable relief are incidental to the claims for money damages.  In the event that the Indemnifying Party exercises its right to control the
defense of any Third Party Claim as provided above, then the other Party shall cooperate in such defense and make available all witnesses,
pertinent records, materials and information in such Party’s possession and control relating thereto as is reasonably required by the
Indemnifying Party conducting the defense.

 
(b)          The Indemnifying Party or the Indemnified Party, as the case may be, shall have the right to participate in (but

not control), at its own expense, the defense of any Third Party Claim that the other is defending, as provided in this Agreement.
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(c)          If the Indemnifying Party has assumed the defense of any Third Party Claim as provided in this Agreement, the

Indemnifying Party shall not settle, enter into any compromise, consent to a settlement of, or consent to the entry of any judgment arising
from, such Third Party Claim without the Indemnified Party’s prior written consent, which consent shall not be unreasonably withheld,
conditioned or delayed, unless (i) such settlement or judgment relates solely to monetary damages for which the Indemnifying Party has
acknowledged and accepted full responsibility to indemnify the Indemnified Party, and (ii) the terms of the settlement include a full and
unconditional release of the Indemnified Party and all of its Affiliates in respect of the subject matter of such Third Party Claim and
all related claims and damages arising therefrom and no acknowledgement or acceptance of any fault or blame on the part of the
Indemnified Party.  In addition to the foregoing, the Indemnifying Party shall not, without the Indemnified Party’s prior written consent,
enter into any compromise or settlement that (i) commits the Indemnified Party to take, or to forbear to take, any action, or (ii) does not
provide for a full and unconditional release by such Third Party of the Indemnified Party.

 
Section 8.4           Indemnification Claim Procedures Generally.  In the event an Indemnified Party shall claim a right to

indemnification pursuant to this Agreement, such Indemnified Party shall send written notice of such indemnification claim to the
Indemnifying Party; provided, however, that the failure to give such notice shall not relieve the Indemnifying Party of any liability
hereunder (unless and to the extent that the Indemnifying Party has suffered material prejudice by such failure).  Such notice shall specify
the basis for such claim, the amount thereof, if known, and the method of computation thereof, if known, all with reasonable particularity
and shall contain a reference to the provisions of this Agreement in respect of which such a claim shall be incurred.  Such notice shall be
given as promptly as is reasonably practicable after the Indemnified Party becomes aware of the basis for each such claim.  The
Indemnifying Party shall, within thirty (30) days after receipt of such notice of an indemnified Loss, and subject to the limitations set forth
in Section 8.2, (i) pay or cause to be paid to the Indemnified Party the amount of such Loss specified in such notice which the Indemnifying
Party does not contest, or (ii) notify the Indemnified Party if it wishes to contest the existence or amount of part or all of such a Loss by
stating with particularity the basis upon which it contests the existence or amount thereof. If the Indemnifying Party so contests such
existence or amount of part or all of such a Loss the Indemnified Party and Indemnifying Party shall work in good faith to resolve any
dispute in respect of such Loss for a period of thirty (30) days, after which either the Indemnified Party or Indemnifying Party may submit
such dispute to any court of competent jurisdiction.

 
ARTICLE 9. MISCELLANEOUS PROVISIONS

 
Section 9.1           Notices.  All notices and other communications hereunder shall be in writing and shall be deemed to have

been duly given upon receipt if (i) mailed by certified or registered mail, return receipt requested, (ii) sent by Federal Express or other
express carrier, fee prepaid, or (iii) delivered personally, addressed as follows or to such other address or addresses of which the respective
Party shall have notified the other.

 

 36



 

  
If to Seller, to:
 
The Research Foundation for The State University of New York
o/b/o SUNY Polytechnic Institute
Attn: Operations Manager
257 Fuller Road
Albany, New York 12203
 
With a like copy to:
 
The Research Foundation for The State University of New York
o/b/o SUNY Polytechnic Institute
Attn: General Counsel’s Office
P.O. Box 9
Albany, New York 12201-009

 
If to Buyer, to:
 
Akoustis Technologies, Inc.
Attn: General Counsel
9805-H Northcross Center Court
Huntersville, NC 28078

  
Either Party may change its address for notices and other required communications hereunder by providing written notice to the

other Party in the manner set forth above.
 
Section 9.2           Expenses.  Except as otherwise provided herein, each Party to this Agreement will bear all of the fees, costs and

expenses incurred by it in connection with the transactions contemplated hereby, whether or not such transactions are consummated.
 
Section 9.3           Entire Agreement; Modification.  The agreement of the Parties, which consists of this Agreement, the

Schedules and Exhibits hereto and the documents referred to herein, including without limitation the Existing Confidentiality Disclosure
Agreement, sets forth the entire agreement and understanding between the Parties and supersedes any prior agreement or understanding,
written or oral, relating to the subject matter of this Agreement.  No amendment, supplement, modification or waiver of this Agreement
shall be binding unless executed in writing by the Party to be bound thereby, and in accordance with Section 10.3.

 
Section 9.4           Assignment; Binding Effect; Severability.  This Agreement may not be assigned by any Party hereto without

the other Party’s written consent; provided that Buyer may transfer or assign in whole or in part to one or more Buyer Designee its right to
purchase all or a portion of the Purchased Assets in accordance with the provisions of Section 2.6, but no such transfer or assignment will
relieve Buyer of its obligations hereunder.  This Agreement shall be binding upon and inure to the benefit of and be enforceable by the
successors, legal representatives and permitted assigns of each Party hereto.  The provisions of this Agreement are severable, and in the
event that any one or more provisions are deemed illegal or unenforceable the remaining provisions shall remain in full force and effect
unless the deletion of such provision shall cause this Agreement to become materially adverse to either Party, in which event the Parties
shall use reasonable commercial efforts to arrive at an accommodation that best preserves for the Parties the benefits and obligations of the
offending provision.

 

 37



 

  
Section 9.5           Governing Law.  THIS AGREEMENT AND THE TRANSACTIONS CONTEMPLATED HEREBY SHALL

BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT
GIVING EFFECT TO PRINCIPLES OF CONFLICTS OF LAWS THAT WOULD REQUIRE THE APPLICATION OF THE LAWS OF
ANY OTHER JURISDICTION.

 
Section 9.6           Consent to Jurisdiction.  Each of the Parties hereto irrevocably consents to the exclusive jurisdiction and

venue of the United States District Court for the Northern District of New York (or, if such court declines to accept jurisdiction over a
particular matter, the state and appellate court in Albany, New York) in connection with any matter based upon or arising out of this
Agreement or the matters contemplated herein, agrees that process may be served upon them in any manner authorized by federal Law or
the Laws of the State of New York, as applicable, for such persons and irrevocably waives, to the fullest extent permitted by applicable
Law, and covenants not to assert or plead any objection it may now or hereafter have to the laying of the venue of any such suit, action or
proceeding in any such court or that any such suit, action or proceeding brought in any such court has been brought in an inconvenient
forum.  

 
Section 9.7           Waiver of Jury Trial. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES, AND

AGREES TO CAUSE EACH OF ITS AFFILIATES TO WAIVE, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY
PROCEEDING (WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR RELATED TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY, OR THE ACTIONS OF A PARTY IN THE NEGOTIATION,
ADMINISTRATION, PERFORMANCE AND ENFORCEMENT HEREOF. EACH PARTY (I) CERTIFIES THAT NO
REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY
OR ITS AFFILIATES WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (II)
ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS
AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 9.7.

 
Section 9.8           Execution in Counterparts.  This Agreement may be executed in any number of counterparts, each of which

shall be deemed an original, but all of which together shall constitute one and the same instrument.
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Section 9.9           Public Announcement.  Prior to the signing of this Agreement, Seller and Buyer shall have coordinated with

FRMC, the New York Empire State Development Corporation, and the Governor’s Office for the State of New York (the “Communication
Team”), in order to prepare a release announcing the transaction contemplated hereby which is reasonably agreeable to the Communication
Team. Except for such press release, neither Seller nor Buyer shall, without the approval of the other, make any press release or other
public announcement concerning the existence of this Agreement or the terms of the transactions contemplated by this Agreement, except
as and to the extent that any such Party shall be so obligated by Law or established policy of procedure of such party or FRMC, in which
case the other Party shall be advised and the Parties shall use their reasonable commercial efforts to cause a release or announcement to be
issued which is agreeable to the Communication Team; provided, however, that the foregoing shall not preclude communications or
disclosures necessary, as determined by Buyer’s SEC counsel, to comply with accounting, stock exchange or federal securities Law
disclosure obligations.

 
Section 9.10         No Third Party Beneficiaries.  Nothing in this Agreement, express or implied, is intended to or shall (a) confer

on any Person other than the Parties and their respective successors or assigns any rights (including third party beneficiary rights),
remedies, obligations or liabilities under or by reason of this Agreement or (b) constitute the Parties hereto as partners or as participants in a
joint venture.  This Agreement shall not provide Third Parties with any remedy, claim, liability, reimbursement, cause of action or other
right in excess of those existing without reference to the terms of this Agreement.  Nothing in this Agreement shall be construed as giving
to any Foundry Operation Employee, or any other individual, any right or entitlement to employment or continued employment.  No Third
Party shall have any right, independent of any right that exists irrespective of this Agreement, under or granted by this Agreement, to bring
any suit at Law or equity for any matter governed by or subject to the provisions of this Agreement.

 
ARTICLE 10. TERMINATION; AMENDMENT AND WAIVER

 
Section 10.1         Termination.  This Agreement may be terminated at any time prior to the Closing Date by:

 
(a)          Mutual Consent.  The mutual written consent of Buyer and Seller; or
 
(b)          Court Order.  Buyer or Seller if (i) there shall be in effect a final, non-appealable order of a court of competent

jurisdiction prohibiting the consummation of the transactions contemplated hereby or (ii) if there shall be any Law that makes
consummation of the transactions contemplated hereby illegal or otherwise prohibited; or

 
(c)          Failure of Condition Precedent. Seller if, despite Seller’s commercially reasonable best efforts, the condition

precedent set forth in (i) Section 7.3(c) (Required Consents) has not been satisfied by the WARN Notice Lapse Date and Buyer has not
elected to exercise its right to waive the receipt of the subject missing Required Consent or terminate the Agreement in accordance with
such Section 7.3(c), or (ii) Section 7.3(d) (EDA Approval) has not been satisfied by the WARN Notice Lapse Date; provided, however,
that Seller shall provide Buyer with written notice of its election under this Section 10.1(c) and Buyer shall have the right, exercisable by
written notice to Seller, to postpone such termination for a period of fourteen (14) calendar days following the date of Seller’s delivery of
such written notice in order to permit Buyer to pursue the satisfaction of the subject condition precedent.
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Section 10.2         Effect of Termination.  In the event of the termination of this Agreement in accordance with Section 10.1, this

Agreement shall become void and have no effect, without any liability on the part of any Party or its directors, officers or stockholders. 
Nothing in this Section 10.2 shall be deemed to release either Party from any liability for any material breach of any representation,
warranty, covenant or agreement hereunder prior to termination or any fraud.
 

Section 10.3         Waiver.  The failure of either Party to enforce at any time any provision of this Agreement shall not be
construed to be a waiver of such provision nor shall it in any way affect the validity of this Agreement or the right of such Party thereafter
to enforce each and every such provision.  No waiver of any breach of this Agreement shall be held to constitute a waiver of any other or
subsequent breach.

 
[SIGNATURES PAGE FOLLOWS]
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IN WITNESS WHEREOF, each Party has caused this Agreement to be duly executed on its behalf by its duly authorized officer

on the date first written above.
 

 SELLER:
  
 THE RESEARCH FOUNDATION FOR THE STATE UNIVERSITY

OF NEW YORK O/B/O SUNY POLYTECHNIC INSTITUTE
   
 By: /s/ Paul Kelly
  Paul Kelly
  Operations Manager
   
 BUYER:
  
 AKOUSTIS TECHNOLOGIES, INC.
   
 By: /s/ Jeffrey B. Shealy
  Jeffrey B. Shealy
  Chief Executive Officer
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EXHIBIT 2.2
 

Definitive Real Property Purchase Agreement
 

BETWEEN
 

FULLER ROAD MANAGEMENT CORPORATION
(“Seller”)

 
and

 
AKOUSTIS TECHNOLOGIES, INC.

(“Buyer”)
 

5450 and 5440 Campus Drive
Canandaigua, NY 14424

 

 



 

 
Definitive Real Property Purchase Agreement

 
THIS DEFINITIVE REAL PROPERTY PURCHASE AGREEMENT (this “Agreement”) dated as of March 23, 2017 is hereby made and
entered into by and between Fuller Road Management Corporation, a New York not-for-profit corporation with its principal office at
257 Fuller Road, Albany, New York 12203 (“Seller”), and Akoustis Technologies, Inc., a Delaware corporation, having offices at 9805-H
Northcross Center Ct., Huntersville, North Carolina 28078 (“Buyer”).
 

WITNESSETH THAT:
 
WHEREAS, Seller is the owner of that certain tract or parcel of land together with all improvements located thereon located at 5450 and
5440 Campus Drive, Canandaigua, New York 14424 at which one of Seller’s two members, The Research Foundation for The State
University of New York on behalf of The State University of New York Polytechnic Institute (the “RF”), operates a semiconductor and
wafer manufacturing research and related foundry operation;
 
WHEREAS, contemporaneously herewith, the RF and Buyer have entered into an Asset Purchase Agreement (the “AP Agreement”)
pursuant to which the RF has agreed to sell, transfer, assign and convey, and Buyer (or the Buyer Designee) (as such term is defined in the
AP Agreement) has agreed to purchase, receive and assume certain Purchased Assets (as such term is defined in the AP Agreement) and
Assumed Liabilities (as such term is defined in the AP Agreement), in a transaction to be consummated contemporaneously with, and
contingent upon the consummation of, the transactions contemplated herein (collectively, the “AP Agreement Transaction”);
 
WHEREAS, contemporaneously with, and contingent upon the consummation of the AP Agreement Transaction, the Seller desires to sell
the described property to Buyer (or the Buyer Designee) and Buyer (or the Buyer Designee) desires to purchase the described property
from Seller, at the price and upon the terms, covenants and conditions hereinafter set forth.
 
NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein and other good and valuable consideration,
the receipt and sufficiency of which are all hereby acknowledged by each of the parties hereto, the parties hereto agree as follows:
 

1.            Purchase and Sale. Seller agrees to sell and Buyer (or the Buyer Designee) agrees to purchase that certain tract or parcel
of land commonly known as 5450 and 5440 Campus Drive, Canandaigua, New York 14424, as more particularly described in Exhibit “A”
attached hereto (subject to amendment as provided in Paragraph 9(c) below), together with all buildings, improvements located thereon and
all rights, title and interest of the Seller in and to: (a) any and all easements and right-of-ways appurtenant thereto; (b) any and all land lying
in the bed of any streets, roads, highways, alleys or driveways in front of and adjoining said land; (c) any and all strips and gores adjacent to
or abutting said land; and (d) all furniture, fixtures and equipment used in connection with and located at the Property and owned by the
Seller (collectively, the “Property”).

 

 



 

 
2.            Purchase Price. As further set forth in Section 2.7 of the AP Agreement, in consideration for the grants, sales, transfers,

assignments, conveyances and deliveries by Seller and the RF to Buyer in accordance with the AP Agreement and this Agreement, Buyer
and/or Buyer’s designee shall pay cumulatively at the Closing (hereinafter defined) an aggregate amount of Two Million Seven Hundred
Fifty Thousand Dollars ($2,750,000) (the “Total Purchase Price”), in accordance with the following: (i) in consideration of the transactions
and undertakings set forth in the AP Agreement, Buyer or Buyer’s designee shall pay at the Closing the amount of ONE MILLION
DOLLARS ($1,000,000) (the “Asset Purchase Price”) in cash by wire transfer of immediately available funds to an account designated by
the RF’s written instructions to Buyer on the Closing Date, and (ii) in consideration of the transactions and undertakings set forth in this
Agreement, Buyer or Buyer’s designee shall pay to Seller the sum of ONE MILLION SEVEN HUNDRED FIFTY THOUSAND
DOLLARS ($1,750,000) (the “Real Property Purchase Price”), paid by cash, certified check, or wire transfer payable to the order of Seller,
and subject to adjustment as provided herein.

 
3.            Deposit.

 
(a)          Seller acknowledges that, prior to the execution of this Agreement, Buyer paid to Seller a deposit in the amount

of Ten Thousand and 00/100 Dollars ($10,000.00) (“Deposit”). The Deposit shall be held in escrow by Hinman Straub P.C. (“Escrow
Agent”), pursuant to Paragraphs 3(b) and 24 of this Agreement and deposited in a non-interest bearing account.

 
(b)          If Buyer elects to terminate this Agreement, as hereinafter provided, on or before the expiration of the Due

Diligence Period (as hereinafter defined) then the Deposit shall be refunded to Buyer and Escrow Agent is hereby authorized to release the
Deposit to the Buyer with simultaneous notice thereof to Seller.

 
(c)          Intentionally omitted.
 
(d)          The Deposit shall be applied for Buyer’s benefit against the Real Property Purchase Price payable at Closing or

as otherwise provided for by this Agreement.
 
4.            Allocation.

 
The parties agree that no part of the Real Property Purchase Price is allocated to personalty and that the Real Property

Purchase Price as herein defined is limited to the realty to be conveyed hereunder only, notwithstanding any other agreements between
Buyer and Seller (or the affiliates of either) made with respect to the operation of any businesses on or affecting the Property. Seller shall be
solely responsible for the payment of any and all real estate transfer taxes arising in connection with this Agreement.
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5.            Prorations. The following shall be adjusted and prorated between the parties as of the Closing Date: (a) all real property

ad valorem taxes and assessments (employing a 360-day year); (b) water charges and sewer charges, based on the fiscal period for which
assessed; (c) fuel and other utilities; and (d) other pre-paid charges incurred with respect to the Property. All adjustments shall be made as
of midnight before the Closing Date.

 
6.            Closing. The consummation of the purchase and sale of the Property contemplated under this Agreement (the “Closing”)

shall be held on the Closing Date as such date is established pursuant to Section 6.3 of the AP Agreement, in the location and at the precise
time agreed upon by Seller, Buyer and the RF. The actual date of Closing is herein referred to as the “Closing Date”.

 
7.            Condition of Property. Subject to the terms and provisions of Paragraph 8 hereof,

 
(a)          Except as otherwise expressly provided herein, it is understood and agreed that Seller (including its members,

officers, agents, employees and directors) has not made and is not now making, and Buyer has not relied upon and will not rely upon
(directly or indirectly), any representations, warranties or guarantees of any kind or character, expressed or implied, oral or written, past,
present or future, with respect to the Property, including, but not limited to, representations, warranties or guarantees as to (i) matters of
title; (ii) environmental matters; (iii) geological conditions; (iv) zoning or other land use matters to which the Property or any portion
thereof may be subject; (v) usages of adjoining property; (vi) access to the Property or any portion thereof; (vii) the condition or use of the
Property or compliance of the Property with any or all past, present or future federal, state or local ordinances, rules, regulations or laws,
building, fire or zoning ordinances, codes or other similar laws; or (viii) the potential for further development of the Property. Buyer further
acknowledges that any information of any type which Buyer has received or may receive from Seller or any of Seller's, members, officers,
agents, employees or directors, including, without limitation, any environmental reports, surveys, and Existing Reports (as defined in
Paragraph 8(a)) are furnished on the express condition that Buyer shall make an independent inspection of the Property (and Seller also
encourages Buyer to independently verify the accuracy of all such information), all such information being furnished without any
representation or warranty whatsoever of Seller.

 
(b)          Buyer acknowledges, represents, warrants and agrees that it has relied and shall rely solely upon (i) its own

expertise and that of Buyer's consultants in purchasing the Property, and (ii) Buyer’s own knowledge of the Property based on its
investigations and inspections of the Property. Buyer has conducted, or by the Closing will conduct, such inspections and investigations of
the Property and review of the documentation relating to the Property and the development and operation of the Property as Buyer deemed
or shall deem necessary, including, but not limited to, the physical and environmental conditions thereof, and shall rely upon same.

 
(c)          Buyer acknowledges and agrees that upon Closing, Seller shall sell and transfer to Buyer, and Buyer shall

accept, the Property in its “AS-IS”, “WHERE-IS” condition except as otherwise set forth herein, with all faults and defects (latent and
apparent).
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8.            Inspections Prior to Closing.

 
(a)          Seller hereby agrees within five (5) business days following the “Effective Date” (as such term is defined in

Paragraph 30) to make available to Buyer those materials pertaining to the Property, such as copies of existing title insurance policy, map
of instrument survey, and Phase 1 environmental audit reports, (collectively, the “Existing Reports”). If the Closing does not occur for any
reason, Buyer agrees to promptly return to Seller the Existing Reports and any and all copies thereof made by Buyer or its agents or
representatives.

 
(b)          Subject to the terms and conditions of all of this Paragraph 8, Buyer, and its agents and representatives, shall

have the privilege, opportunity and right during a period commencing on the Effective Date and expiring at 5:00 p.m. on the date which is
three (3) business days after the delivery of the Existing Reports (the “Due Diligence Period”), of entering upon the Property, subject to
Paragraph 8(c) below, in order to inspect, examine, and perform all due diligence investigation and analysis that Buyer deems prudent and
advisable, including but not limited to, a Phase 1 (“Phase 1”) environmental study, a Phase 2 environmental study (“Phase 2”) (but only to
the extent recommended by Buyer’s Phase 1 environmental study and subject to the terms and conditions set forth below), a zoning
analysis, and any necessary engineering studies (collectively, the “Studies”). Seller and Buyer shall each be responsible for their own costs
incurred during the Due Diligence Period and prior to Closing. Seller agrees to reasonably cooperate with Buyer’s efforts to obtain
information regarding the Property from public sources to the extent Seller’s permission is required to obtain such information, provided
that Seller shall incur no expense in so doing. Any Phase 2 work proposed to be conducted by or on behalf of Buyer, including, but not
limited to, intrusive sampling of groundwater, surface water, soil or soil sediment, shall be subject to acceptable statements of work, test
plans and entry conditions reasonably acceptable to Seller in Seller’s business judgment. Seller agrees to accept or reject any proposed
statements of work, test plans and entry conditions within three (3) business days of receipt of written notice thereof.

 
(c)          Buyer agrees to conduct the Studies in a manner which shall minimize interference with the operations and

activities on or about the Property. Buyer shall inform Seller at least one (1) business day of prior to the planned access of the Property.
Such notice (“Access Notice”), which may be written or oral, shall identify the specific persons and entities planning to access the Property
and the specific activities that each such person or entity plans to perform thereon.

 
(d)          Buyer and Seller hereby agree to keep confidential any information regarding the Property obtained in the course

of conducting the Studies and agree further not to disclose any such information to government entities or representatives or any other
person or entity, other than their respective attorneys and consultants, without the other party’s prior written consent, subject to any legal
obligation either may have to divulge such information. This Paragraph 8(d) shall survive Closing and delivery of the Deed, or any other
termination of this Agreement.
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(e)          Buyer and/or its agents and representatives or contractors performing any of the Studies, shall maintain during

the Due Diligence Period comprehensive general liability insurance in the amount of no less than One Million Dollars ($1,000,000) per
occurrence and Seller shall be named an additional insured thereon. Buyer shall provide to Seller prior to entry on the Property a certificate
of insurance evidencing such insurance coverage.

 
(f)          Buyer does and shall hereby indemnify and hold harmless Seller, its directors, officers, members, employees,

agents, successors and assigns, against all losses, liabilities, obligations, claims, damages, penalties, fines, actual costs and expenses
(including, without limitation, reasonable attorneys’ and consultants’ fees) and actual costs of litigation, suits, judgments, liens, and
encumbrances, including third party claims, arising from the acts or omissions of Buyer, its agents, employees, contractors/subcontractors,
licensees, invitees and/or representatives, or any or all of them, under this Paragraph 8, whenever made or incurred, and this indemnity shall
survive Closing and delivery of the Deed, or any other termination of this Agreement.

 
(g)          Buyer shall, at its sole cost and expense, promptly after all Studies are conducted, except in case of emergency

or contrary demand by Seller, repair any damage caused to the Property by reason of the Studies and restore the Property to its condition
immediately prior to such damage. Buyer’s failure to comply with this Paragraph 8(g) shall be a material default under this Agreement. If
Buyer fails to cure such default within thirty (30) days of receipt of written notice by Seller, then Seller shall have the right, but not the
obligation, to perform such repair(s) and/or restoration and, in such event, Buyer shall immediately upon demand pay Seller for all costs
reasonably incurred by Seller in performing same.

 
(h)          Buyer agrees to provide to Seller within fifteen (15) days of Seller’s request therefor, and likewise shall not

provide to Seller absent such request, copies of all environmental reports, audits, sampling data, analytical data and other documents,
reports or correspondence resulting from the Studies.

 
(i)          Buyer, in its sole and absolute discretion, shall have the right for any reason or for no reason, including but not

limited to, failure to be satisfied with the Studies, to terminate this Agreement on or before the expiration of the Due Diligence Period, by
giving written notice (“Buyer’s Notice”) to Seller, which notice Seller must receive on or before 5:00 P.M. on the last day of the Due
Diligence Period, whereupon this Agreement shall be deemed canceled and thereafter neither party shall have any further rights, obligations
or liabilities hereunder other than those liabilities that expressly survive such termination, except that the Deposit shall be promptly
refunded to Buyer by Escrow Agent. Buyer’s failure to give to Seller on or before 5:00 P.M. on the last day of the Due Diligence Period
(time being of the essence) written notice of its election to terminate this Agreement under the terms of this Paragraph 8, shall be deemed a
waiver by Buyer of its right to terminate under this Paragraph 8.
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(i)          Should Buyer fail to be satisfied with the Studies because of the presence of an “Area of Environmental

Concern”, as such term is defined under the current ASTM Standards, then upon Seller’s request therefor, Buyer shall
provide to Seller a reasonably detailed statement of the nature of the Area of Environmental Concern and the reasonably
estimated cost to remediate or correct same as determined by Buyer's environmental consultant or engineer, along with
copies of all environmental reports, audits, sampling data, analytical data and other documents, reports or correspondence
resulting from the Studies.

 
(ii)         Only in the event Buyer’s stated reason for termination is the presence of an Area of Environmental

Concern, Seller shall have ten (10) business days following Seller’s receipt of Buyer’s Notice to elect, by written notice to
Buyer (“Seller’s Environmental Notice”) to either: (a) accept Buyer’s termination of this Agreement, in which case Escrow
Agent shall cause the return of the Deposit to Buyer, or (b) with due diligence, and at its sole cost and expense, perform
such work as is reasonably necessary to cure and remediate said Area of Environmental Concern in compliance with
applicable federal, state, local or administrative laws, rules, and regulations (the “Environmental Work”). If Seller’s Notice
indicates that the Environmental Work cannot be completed by the Closing Date, then Seller shall undertake to complete
all remaining Environmental Work post-closing in which case Seller shall deposit with Buyer’s attorneys at the Closing a
sum equal to one hundred ten percent (110%) of the estimated cost to Seller to complete the Work not to exceed the Real
Property Purchase Price, less amounts, if any, previously (but following receipt of Buyer’s Notice hereunder) expended by
Seller to undertake the Environmental Work (“Environmental Escrow”), and said Environmental Escrow shall be available
to Seller for the purpose of completing the Environmental Work pursuant to a commercially reasonable, mutually
acceptable post-closing escrow agreement to be entered into by Seller and Buyer at the Closing. Seller’s obligations with
respect to any environmental conditions at the Property shall expire and the Environmental Work shall be deemed to be
completed (“Completed”) upon the receipt of either: (1) a written statement by a governmental body with jurisdiction over
such environmental condition to the effect that the Environmental Work has been fully implemented or achieved or that no
further action is required (or equivalent), or if no governmental body will provide such statement, then (2) a written
confirmation statement of a reputable environmental firm, mutually acceptable to Seller and Buyer, executed by a senior
officer thereof, to the same effect.

 
(iii)        After the Closing Date and upon prior reasonable notice to Buyer, Seller or its agents or designees shall

have the right, to enter the Property for purposes of completing the aforesaid Environmental Work as contemplated by the
parties under this Agreement.
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9.            Conveyance of Title.

 
(a)          Seller shall convey good and marketable fee simple title to the Property to Buyer pursuant to a Warranty Deed in

proper form for recording, which deed shall include the covenant required by Subdivision "5" of Section 13 of the Lien Law (the “Deed”).
“Good and marketable title” as used herein shall mean ownership which, when acquired by Buyer, will be insurable by a reputable title
company, as selected by Buyer, that is a member of the New York Board of Title Underwriters (the “Title Company”) with standard New
York endorsements and is free and clear of all liens, encumbrances, and other exceptions to title, other than Permitted Title Exceptions (as
defined in Paragraph 9(b)) (“Title Commitment”). Notwithstanding anything herein to the contrary, Buyer shall accept title from Seller or
an affiliate or entity under the control of Seller in which title is vested on the date of the Closing and if title is deeded from any entity other
than the entity defined as Seller herein, all of the rights, benefits, obligations and liabilities herein shall attach to such deeding entity as if
such entity were Seller.

 
(b)          Any title exceptions to the Property listed on Exhibit “B” or any title exception as to which Buyer waives its

objection, or any title exception objected to by Buyer that the Title Company has, prior to the Closing Date, agreed in writing to eliminate
or endorse in a commercially reasonable manner (without additional cost to Buyer unless Seller elects to pay such additional cost), are
referred to herein as “Permitted Exceptions” or “Permitted Title Exceptions”. Any title exceptions, defects or encumbrances which are not
Permitted Exceptions are for the purposes of this Agreement herein called “Unacceptable Encumbrances” and are to be accepted or
disposed of pursuant to Paragraph 9(c) below.

 
(c)          If there are any Unacceptable Encumbrances which cannot be cured by payment of money (“Title Defects”),

Seller shall use good faith efforts to cure the same. If Seller fails to cure any Title Defects after it receives notification thereof from Buyer,
Buyer may, by written notice to Seller,:  (i) take title to the Property despite the existence of such Unacceptable Encumbrances, (ii) remove
such Unacceptable Encumbrances at Buyer’s expense or (iii) terminate this Agreement by written notice to Seller, in which event the
Escrow Agent shall deliver the Deposit to Buyer, and neither Buyer nor Seller shall have any further liabilities, obligations or rights with
regard to this Agreement which shall then become null and void and of no further force or effect, except for those provisions which
expressly survive the termination of this Agreement. If this Agreement is not so canceled by Buyer within a ten (10) day period of
discovery of any Title Defects, Buyer shall be deemed to have waived such objections or exceptions not cured or corrected. The date of the
Closing will be adjourned as required to permit the expiration of any of the time periods herein. Any unpaid taxes, assessments, water
charges and sewer rents, mortgages, and any other liens and encumbrances which Seller is obligated to pay and discharge, together with the
cost of recording or filing any instruments necessary to discharge such liens and encumbrances of record, may be paid out of the proceeds
of the monies payable at the Closing.
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10.          Tenancies.

 
(a)          Buyer shall assume the existing tenant leases with Carestream Health and Dynamax as more fully described in

each of the Lease Assignment and Assumption Agreements as set forth on Exhibits “C-1” and “C-2” attached hereto (the “Lease
Assignments”), subject to the satisfactory delivery of acceptable tenant estoppel certificates from the tenants to Buyer in its reasonable sole
discretion.

 
11.          (a)            Seller’s Closing Conditions. Seller’s obligations hereunder are absolutely conditioned upon the following:
 
(i)           This Agreement shall be contingent upon the approval of the Board of Directors of Seller on or before March 23, 2017.
 
(ii)          The complete and full satisfaction of all material obligations of both the RF and Buyer as set forth in the AP Agreement

and the contemporaneous closing of the transactions contemplated in the AP Agreement with the transactions contemplated herein.
 
(iii)         The deliveries from Buyer to Seller set forth in Paragraph 13(c) below.

 
(b)          Buyer’s Closing Conditions. Buyer’s obligations hereunder are absolutely conditioned upon the following:

 
(i)           This Agreement shall be contingent upon the approval of the Board of Directors of Buyer on or before March 22, 2017.
 
(ii)          The complete and full satisfaction of all obligations of both the RF and Buyer as set forth in the AP Agreement and the

contemporaneous closing of the transactions contemplated in the AP Agreement with the transactions contemplated herein.
 
(iii)         The deliveries from Seller to Buyer set forth in Paragraph 13(b) below.
 
12.          Costs.         Seller shall pay for the cost of the preparation of the Deed and any State and local transfer taxes. Buyer shall

pay for the cost of the title search and all continuations thereof to the date of Closing, title insurance, survey, recording fees, mortgage
recording tax and any other fees customarily paid by the Buyer. Except as otherwise provided herein, each party shall bear its own costs,
legal fees and expenses incurred hereunder without claim against the other.

 
13.          Deliveries.

 
(a)          Subsequent to mutual execution of this Agreement, Buyer and Seller shall jointly work together to prepare

and/or revise, prior to the expiration of the Due Diligence Period, any of the exhibits and other agreements described herein to the mutual
satisfaction of both, it being acknowledged and agreed that the documents attached hereto may not be in final or recordable form, except
that there shall be 14 days from the Effective Date to complete the list of Permitted Encumbrances set forth on Exhibit “B”.
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(b)          At Closing, Seller shall deliver to Buyer the following:

 
(i)          duly executed and acknowledged Warranty Deed in proper form for recording, which deed shall include

the covenant required by Subdivision “5” of Section 13 of the Lien Law, together with completed transfer tax forms and
checks in payment of the transfer taxes;

 
(ii)         the executed Lease Assignments;
 
(iii)        any and all affidavits or other certificates or documents reasonably requested by the Title Company in

order to insure title in the condition required by this Agreement, including proper corporate documentation authorizing the
sale of the Property; and

 
(iv)        an affidavit that Seller is not a “foreign person”, as that term is defined for purposes of the Foreign

Investment in Real Property Tax Act, Internal Revenue Code Section 1445, as amended (“FIRPTA”), in form and
substance reasonably acceptable to the Title Company.
 
(c)          At Closing, Buyer shall deliver to Seller the following:

 
(i)          the Real Property Purchase Price and such other certificates, documents and instruments reasonably

requested by Seller and as required by this Agreement to effectuate the terms and conditions hereof; and
 
(ii)         any and all affidavits or other certificates or documents reasonably requested by the Title Company in

order to insure title in the condition required by this Agreement, including proper corporate documentation authorizing the
purchase of the Property.

 
14.         Condemnation. In the event Seller receives any notice of a taking or proposed taking prior to Closing, Seller shall

promptly deliver a copy of such notice to Buyer. If all or any material part of the Property has been or is taken prior to Closing, Buyer shall
have the right to terminate this Agreement by notice to Seller within five (5) days after receipt by Buyer of written notice of the taking. For
purposes hereof, “material” shall be deemed to be any taking where more than thirty percent (30%) of the Property is taken. If Buyer does
not exercise the option to terminate this Agreement, or if there has not been a material taking by condemnation or otherwise to give rise to
such option, neither party shall have the right to terminate this Agreement, but Seller shall assign to Buyer, and Buyer, net of costs incurred
in collecting or otherwise obtaining such award shall be entitled to receive and keep, all right, title and interest in and to all awards or
damages to which Seller or any party claiming under or through Seller, including, without limitation, a mortgagee, may have become
entitled or may thereafter be entitled by reason of any exercise of the power of eminent domain or condemnation with respect to or for the
taking of the Property or any portion thereof.
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15.          Intentionally Omitted.
 
16.          Successors and Assigns. This Agreement shall inure to the benefit of and be binding upon Seller and Buyer and their

respective heirs, personal representatives, successors and permitted assigns. This Agreement may not be assigned by Seller or Buyer hereto
without the other party’s written consent; provided that Buyer may transfer or assign in whole or in part to one or more Buyer Designee its
right to purchase all or a portion of the Property in accordance with the provisions of Paragraph 1 above, but no such transfer or assignment
will relieve Buyer of its obligations hereunder.  

 
17.          Seller’s Representations and Warranties. Seller represents, warrants and covenants to Buyer as of the Effective Date and

as of the Closing that:
 
(a)          Seller is duly organized, validly existing and in good standing under the laws of the State of New York and has

all the requisite power and authority to enter into and carry out this Agreement according to its terms.
 
(b)          Without limiting in any way the provisions of Section 11 hereof, this Agreement has been duly authorized,

executed and delivered and constitutes a legal and binding obligation of Seller, enforceable in accordance with its terms, except as may be
limited by bankruptcy and other laws affecting creditors’ rights generally.

 
(c)          Seller is not a “foreign person” as that term is defined in Section 1445 of the Internal Revenue Code.
 
(d)          The execution or delivery or the performance by Seller of this Agreement will not conflict with, or will not

result in a breach of, or will not constitute a default under, (i) Seller’s organizational or operating documents, (ii) any judgment, statute,
rule, order, decree, writ, injunction or regulation of any court or other governmental authority, or (iii) any agreement or instrument by
which Seller or its properties may be bound.

 
(e)          There are no employees employed by Seller that would be binding upon the Buyer or the Property after Closing.
 
(f)           Seller has not conveyed or transferred any development and/or air rights associated with the Property.
 
(g)          There are no service contracts at the Property which would be binding upon Buyer or the Property after Closing.
 
(h)          To Seller’s knowledge, there are no pending condemnation proceedings relating to the Property.
 
(i)           There are no pending tax certiorari appeals relating to the Property.

 
18.          Buyer’s Representations and Warranties. Buyer represents and warrants to Seller as of the date hereof and as of the

Closing:
 
(a)          Buyer is duly organized, validly existing and in good standing under the laws of the State of Delaware and has

all the requisite power and authority to enter into and carry out this Agreement according to its terms.
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(b)          This Agreement has been duly authorized, executed and delivered and constitutes a legal and binding obligation

of each Buyer, enforceable in accordance with its terms, except as may be limited by bankruptcy and other laws affecting creditors’ rights
generally.

 
(c)          Buyer represents and warrants that neither it nor any of its affiliates, nor any of their respective partners,

members, shareholders or other equity owners, and none of their respective employees, officers, directors, representatives or agents is, nor
will they become, a person or entity with whom United States persons or entities are restricted from doing business under regulations of the
Office of Foreign Asset Control (“OFAC”) of the Department of the Treasury (including those named on OFAC’s Specially Designated
and Blocked Persons List) or under any statute, executive order (including the September 24, 2001, Executive Order Blocking Property and
Prohibiting Transactions with Persons Who Commit, Threaten to Commit, or Support Terrorism), or other governmental action and is not
and will not assign or otherwise transfer this Agreement to, contract with or otherwise engage in any dealings or transactions or be
otherwise associated with such persons or entities.

 
19.          Notices. All notices, requests, demands or other communications hereunder shall be in writing and deemed given upon

receipt or refusal of receipt when delivered by express delivery service or by the U.S. mail, by registered or certified mail, return receipt
requested, postage prepaid, addressed as follows:

 
If to Seller: Fuller Road Management Corporation
 257 Fuller Road
 Albany, New York 12203
 Attention:  Scott Bateman, Treasurer
  
With a copy to: Hinman Straub P.C.
 121 State Street
 Albany, N.Y.  12207
 Attention:  Philip J. Murphy, Esq.
  
If to Buyer: Akoustis Technologies, Inc.
 9805-H Northcross Center Ct.
 Huntersville, North Carolina 28078
 Attn:  Jeffrey B. Shealy, Chief Executive Officer
  
With a copy to: McConville, Considine, Cooman & Morin, P.C.
 25 East Main Street
 Rochester, New York 14614
 Attention:  William E. Brueckner, Esq.
  
If to Escrow Agent: Hinman Straub P.C.
 121 State Street
 Albany, N.Y.  12207
 Attention:  Philip J. Murphy, Esq.
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or to such other address as the parties may from time to time designate by notice in writing to the other parties.
 

20.          Amendment. Neither this Agreement nor any provision hereof may be changed, amended, modified, waived or
discharged orally or by any course of dealing, but only by an instrument in writing signed by the party against which enforcement of the
change, amendment, modification, waiver or discharge is sought.

 
21.          Brokers. The Seller and Buyer warrant that no broker has represented either party in this transaction. Each party shall

indemnify and save the other party wholly harmless against any loss, cost, or other expense (including reasonable attorney’s fees that may
be incurred to enforce the terms of this indemnification) that may be incurred by such other party by reason of any breach of the foregoing
covenant. The indemnification obligations contained in this Paragraph 21 shall survive the Closing and delivery of the Deed, or any other
termination of this Agreement.

 
22.          Default.

 
(a)          In the event the purchase and sale set forth herein is not consummated because of the default of Seller or breach

of any representation or warranty of Seller, which remains uncured after ten (10) business days’ written notice, unless otherwise specified,
Buyer shall have a right to seek damages or terminate this Agreement, at its option, by giving Seller timely written notice prior to or upon
the Closing Date, in which event the Deposit shall be promptly refunded to Buyer by Escrow Agent, however, Buyer shall have the right to
waive any such default or breach and to seek specific performance it being the parties express understanding and intent that the transactions
contemplated in this Agreement are part and parcel of, and not severable from, the transactions contemplated in the AP Agreement. This
Paragraph 22(a) shall not limit Buyer’s right to recover attorneys’ fees and costs pursuant to Paragraph 22(c).

 
(b)          Upon any breach of this Agreement or the AP Agreement by Buyer which remains uncured after ten (10)

business days’ written notice, unless otherwise specified, this Agreement shall be terminated and neither party shall have any further rights
or obligations hereunder, each to the other, except for the obligations of Buyer to deliver to Seller the Existing Reports pursuant to
Paragraph 8(a) and indemnify Seller under the applicable provisions of Paragraphs 8 and 21.

 
(c)          If any action or proceeding is commenced by either party to enforce its rights or remedies under this Agreement,

the prevailing party in such action or proceeding, including any bankruptcy, insolvency or appellate proceedings, shall be entitled to recover
its reasonable attorneys' fees’ and costs incurred therewith.
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23.          Escrow.
 

(a)          The Escrow Agent shall deposit the Deposit in a non-interest bearing account. The Deposit shall not bear interest
to the benefit of either Buyer or Seller. The Escrow Agent shall disburse the Deposit as follows:

 
(1) A sum equal to the Deposit, to the Seller at the Closing;
 
(2) All of the funds held as the Deposit, to Buyer, if Buyer elects to terminate this Agreement pursuant to its rights in Paragraph

8(i) or Paragraph 9(c).
 
(3) In accordance with the joint written instructions of Buyer and Seller;
 
(4) In response to a written demand to Escrow Agent by the Seller claiming that Seller is entitled to receive payment of the

Deposit pursuant to this Agreement and stating the basis for such claim by the Seller (a “Seller Demand Notice”), provided
that (i) Escrow Agent shall have given notice to Buyer of receipt of the Seller Demand Notice (together with a copy of the
Seller Demand Notice) within ten (10) business days after receipt of the Seller Demand Notice and (ii) within ten (10)
business days of the Escrow Agent giving such notice to Buyer, Escrow Agent shall not have received a written notice from
Buyer that Buyer disputes Seller’s claim for payment of the Deposit; and

 
(5) In response to a written demand to Escrow Agent by the Buyer claiming that Buyer is entitled to receive payment of the

Deposit pursuant to this Agreement and stating the basis for such claim by the Buyer (a “Buyer Demand Notice”), provided
that (i) Escrow Agent shall have given notice to Seller of receipt of the Buyer Demand Notice (together with a copy of the
Buyer Demand Notice) within ten (10) business days after receipt of the Buyer Demand Notice and (ii) within ten (10)
business days of the Escrow Agent giving such notice to Seller, Escrow Agent shall not have received a written notice from
Seller that Seller disputes Buyer’s claim for payment of the Deposit.

 
(b)          Upon delivery of the balance of the Deposit as provided herein, the Escrow Agent shall be relieved of all

liability, responsibility or obligation with respect to or arising out of the Deposit.
 
(c)          The Escrow Agent, provided that the Escrow Agent is acting in good faith, may conclusively presume the

genuineness of all signatures on documents and instruments that the Escrow Agent receives and the authority of any person purporting to
act on behalf of a party that is not a natural person. The Escrow Agent shall have no liability hereunder other than for acts or omissions of
the Escrow Agent that constitute gross negligence, bad faith or willful misconduct.
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(d)          The duties of the Escrow Agent are only as herein specifically provided, and are purely ministerial in nature.

The Escrow Agent shall neither be responsible for or under, nor chargeable with knowledge of, the terms and conditions of any other
agreement, instrument or document in connection herewith, including, without limitation, the other provisions of this Agreement, and shall
be required to act in respect of the Deposit only as provided in Paragraph 3 of this Agreement. Paragraph 3 of this Agreement sets forth all
the obligations of the Escrow Agent with respect to any and all matters pertinent to the escrow contemplated hereunder and no additional
obligations of the Escrow Agent shall be implied from the terms of this Agreement or any other agreement. The Escrow Agent shall incur
no liability in connection with the discharge of its obligations under this Agreement or otherwise in connection therewith, except such
liability as may arise under applicable laws or rules of professional conduct applicable to the Escrow Agent. The Escrow Agent shall not be
liable or responsible for the collection of the proceeds of any check payable or endorsed to the Escrow Agent hereunder. Buyer and Seller
hereby certify that they are aware that the Federal Deposit Insurance Corporation (“FDIC”) coverages applies only to a maximum amount
of $100,000 for each individual depositor and that they are aware that the Escrow Agent assumes no responsibility for, nor will they hold
the Escrow Agent liable for any loss occurring which arises from the fact that the amount held by the Escrow Agent in any account may
cause the aggregate amount of any individual depositors accounts to exceed $100,000.00 and that the excess amount is not insured by the
FDIC.

 
(e)          The Escrow Agent may consult with counsel of its choice and shall not be liable for any action taken or omitted

to be taken by the Escrow Agent in accordance with the advice of such counsel. The Escrow Agent shall not be bound by any modification,
cancellation or rescission of this Agreement unless in writing and signed by the Escrow Agent. The Escrow Agent is acting as a stakeholder
only with respect to the Deposit. If any dispute arises as to whether the Escrow Agent is obligated to deliver all or any portion of the
Deposit or as to whom all or any portion of the Deposit is to be delivered, the Escrow Agent shall not be required to make any delivery, but
in such event the Escrow Agent may hold the Deposit until receipt by the Escrow Agent of instructions in writing, signed by all parties
which have, or claim to have, an interest in the Deposit, directing the disposition of the Deposit, or in the absence of such authorization, the
Escrow Agent may (i) hold the Deposit until receipt of a certified copy of a final judgment of a court of competent jurisdiction providing
for the disposition of the Deposit or (ii) deposit, at any time, the Deposit in the registry of a court of competent jurisdiction and commence
an action in the nature of an interpleader for a determination of the respective rights of Seller and Buyer in the Deposit and, in such case,
recover the Escrow Agent’s costs and expenses, including a reasonable attorney’s fee; provided, however, that notwithstanding the
foregoing, the Escrow Agent may, but shall not be required to, institute legal proceedings of any kind. The Escrow Agent may require, as a
condition to the disposition of the Deposit pursuant to written instructions an indemnification, in form and substance satisfactory to the
Escrow Agent, from each party providing such instructions.
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(f)          Seller and Buyer, jointly and severally, agree to reimburse the Escrow Agent on demand for, and to indemnify

and hold the Escrow Agent harmless against and with respect to, any and all loss, liability, damage, or expense (including, without
limitation, attorneys’ fees and costs, including in enforcing the foregoing indemnification) that the Escrow Agent may suffer or incur in
connection with entering into Paragraph 3 of this Agreement and performance of its obligations under Paragraph 23 of this Agreement or
otherwise in connection therewith, except to the extent such loss, liability, damage or expense arises from the willful misconduct, bad faith
or gross negligence of the Escrow Agent. Without in any way limiting the foregoing, in connection with any dispute involving
disbursement of the Deposit, the Escrow Agent shall be reimbursed for the cost of all reasonable legal fees and costs incurred by it in acting
in good faith, as the Escrow Agent hereunder. To the extent that any loss, cost, expense and/or damage has been asserted against, imposed
upon or incurred by Escrow Agent hereunder (and so long as Escrow Agent has not committed an act of gross negligence or willful
misconduct), as a result of a breach of this Agreement by Seller or Buyer, Seller and Buyer hereby agree that such breaching party shall be
solely responsible for reimbursing Escrow Agent for such loss, cost expense and/or damage.

 
(g)          The Escrow Agent and any successor escrow agent, upon fifteen (15) business days’ notice in writing to all

parties, may at any time resign as such by delivering the Deposit to either (i) any successor escrow agent designated in writing by all the
parties hereto (other than the Escrow Agent), or (ii) any court having competent jurisdiction. Upon its resignation and delivery of the
Deposit as set forth in this Paragraph 23, the Escrow Agent shall be discharged of, and from, any and all further obligations arising in
connection with the escrow contemplated by this Agreement.
 

(h)          The provisions of Paragraph 23 of this Agreement shall be governed by and construed and enforced in
accordance with the laws of the State of New York. All actions against the Escrow Agent arising under or relating to this Agreement shall
be brought against the Escrow Agent exclusively in the Albany County Supreme Court of the State of New York.

 
(i)          TO THE FULL EXTENT PERMITTED BY LAW, EACH OF THE PARTIES HERETO HEREBY

KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES THE RIGHT IT MAY HAVE TO A TRIAL BY JURY IN
RESPECT OF ANY LITIGATION BASED HEREON, OR ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS
AGREEMENT, OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER ORAL OR WRITTEN) OR
ACTIONS OF ANY PARTY HERETO. THIS PROVISION IS A MATERIAL INDUCEMENT FOR THE ESCROW AGENT
ENTERING INTO THIS AGREEMENT.

 
24.          Applicable Law. This Agreement shall be governed by and construed and enforced in accordance with the laws of the

State of New York.
 
25.          Waiver. Failure of either Buyer or Seller to exercise any right given hereunder or to insist upon strict compliance with

regard to any term, condition or covenant specified herein, shall not constitute a waiver of Buyer’s or Seller’s right to exercise such right or
to demand strict compliance with any term, condition or covenant under this Agreement.
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26.          Counterparts. This Agreement, and any amendments hereto, may be executed in several counterparts, each of which may

be deemed an original, and all of such counterparts together shall constitute one and the same Agreement. Facsimile copies of the
signatures of this Agreement are as enforceable as if same were original signatures.
 

27.          Captions. All captions, headings, paragraph and subparagraph numbers and letters are solely for reference purposes and
shall not be deemed to be supplementing, limiting, or otherwise varying the text of this Agreement.

 
28.          Severability. The invalidity or enforceability of a particular provision of this Agreement shall not affect the other

provisions hereof, and this Agreement shall be construed in all respects as if such invalid or unenforceable provision were omitted.
 
29.          Entire Agreement. This Agreement, and to the extent applicable the AP Agreement and the schedules and exhibits

thereto, constitutes the sole and entire agreement of the parties and is binding upon Seller and Buyer, their heirs, successors, legal
representatives and assigns.

 
30.          Date of Agreement. The “Effective Date” of this Agreement shall be the date first above written.
 
31.          Buyer Penalty.  The Buyer shall pay to Seller a penalty as set forth below if Buyer sells the Property within three (3) years

after the date of this Agreement for an amount in excess of $1,750,000. The penalty imposed shall be equivalent to the amount that the sales
price of the Property exceeds $1,750,000 (“Calculated Penalty”) up to the maximum penalty (“Maximum Penalty”) defined below:

 
  Maximum Penalty 
Year 1  $ 5,960,000 
Year 2  $ 3,973,333 
Year 3  $ 1,986,667 
Year 4   0 

 
To the extent any sale of the Property results in a Buyer Penalty under this Paragraph 31, in determining the amount of any penalty

to be assessed, the amount of the Maximum Penalty in any particular year shall be prorated on the basis of the number of calendar months
between the then most recent anniversary of the date of this Agreement and the date of the sale that results in the Buyer Penalty.

 
Any penalty imposed must be paid in a lump sum by Buyer on the date the Property is sold during the three (3) year period

following the date of this Agreement. The Buyer shall provide Seller with written notice of any proposed sale of the Property during the
three (3) year period following the date of this Agreement at least ninety (90) days prior to the date of the proposed sale. This provision
shall survive the delivery of the Deed by Seller to Buyer.
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Seller acknowledges that it is Buyer’s intention to secure primary and secondary financing relating to the real estate and/or the

business assets subject to this Agreement, which financing may create a need to transfer the Property to an entity in which Buyer has an
ownership interest. For the sake of clarity, any such transfer to an entity in which Buyer has an ownership interest made for the purposes of
securing primary and/or secondary financing relating to this Agreement, and the creation, perfection, and or enforcement of a mortgage,
security interest, or other lien or encumbrance as security for the repayment of any indebtedness to any bona fide third party SHALL NOT
be considered a sale of the Property by Buyer, and Buyer shall have no obligation to notify Seller of its intent to make such transfer, to
incur such indebtedness, or to create such a security interest (or permit its perfection or enforcement). To the extent so requested by any
bona fide third party (or its successors and/or assigns), Seller agrees to execute all documents deemed appropriate to subordinate the rights
of the Seller under this Paragraph 31 to the rights of such bona fide third party (or its successors or assigns).

 
The Buyer Penalty provided under this Paragraph 31 shall not apply in the event of a transfer of the Property made after the filing

of a petition for relief under Title 11 of the United States Code, an assignment for the benefit of creditors, or similar proceeding.
 
Seller and Buyer expressly agree that it is NOT the intent of this Paragraph to grant or perfect any security interest, lien, or other

encumbrance on the Property.
 
The Buyer Penalty under this Paragraph 31 shall not apply in the event there is a Fundamental Transaction (as defined below), so

long as long as the Reorganized Entity (as defined below) would continue to be subject to the Buyer Penalty. Buyer shall have no obligation
to notify Seller of its intent to engage in any Fundamental Transaction. A “Fundamental Transaction” means any of the following: (i) the
Buyer effects any merger or consolidation of the Buyer with or into another person or entity (the “Reorganized Entity”), (ii) any tender
offer or exchange offer (whether by the Buyer or another person or entity) is completed pursuant to which holders of Buyer’s Common
Stock are permitted to tender or exchange their shares for other securities of the Reorganized Entity, in whole or in part, or (iii) the Buyer
effects any reclassification of the Common Stock or any compulsory share exchange pursuant to which the Buyer’s Common Stock is
effectively converted into or exchanged for other securities of the Reorganized Entity, in whole or in part.
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IN WITNESS WHEREOF, each of Buyer and Seller has caused this Agreement to be executed and its seal to be fixed hereunto on the date
first above written.

 
 SELLER:
  
 FULLER ROAD MANAGEMENT CORPORATION
   
  /s/ Scott Bateman  
 By: Scott Bateman
 Its: Treasurer
   
 Date of Execution by Seller:
 March 23, 2017
   
 BUYER:
  
 AKOUSTIS TECHNOLOGIES, INC.
   
  /s/ Jeffrey B. Shealy  
 By: Jeffrey B. Shealy
 Its: Chief Executive Officer
   
 Date of Execution by Seller:
 March 23, 2017
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Akoustis Signs Definitive Agreement to Acquire 120,000 Sq. Ft. Wafer Manufacturing Facility and Operation to

Internalize Production of Its Patented, Single Crystal BAW RF Filters
 

- Acquisition Includes 150-mm Wafer Manufacturing Tools, 57-acres of Real Property and MEMS Business with $3M/year in Annual
Revenue -
 
- Akoustis Expects to Achieve Shorter Time-To-Market by Consolidating Its Patented Single-Crystal Materials, Wafer Fabrication and
RF Filter Manufacturing into Acquired Commercial Facility –
 
- Transaction Significantly Expands Wafer Capacity for R&D and BAW RF Filter Production –
 
- Akoustis Has Produced First Experimental Single-Crystal BAW Wafers in New Facility-
 
Charlotte, NC and Albany, NY - March 24, 2017 – Akoustis Technologies, Inc.  (NASDAQ: AKTS) (“Akoustis” or the “Company”), a
manufacturer of patented single-crystal BulkONE® bulk acoustic wave (BAW) high-band RF filters for mobile and other wireless
applications, announced today it has entered into binding, definitive agreements to acquire assets from the Research Foundation for the
State University of New York (RF-SUNY) and Fuller Road Management Corporation (FRMC), an affiliate of RF-SUNY. The assets being
acquired include STC-MEMS, a semiconductor wafer manufacturing operation and microelectromechanical systems (MEMS) business with
associated wafer production tools, as well as real estate associated with the facility located in Canandaigua, New York.
 
Under the terms of the agreements, Akoustis will pay $2.75 million in cash at closing to RF-SUNY and FRMC, subject to certain
adjustments and customary closing conditions. The transaction is expected to be completed in the second quarter of calendar year 2017. As
part of the signed definitive agreements, Akoustis plans to acquire all of the following:
 

· 120,000 sq. ft. commercial wafer manufacturing facility located in Canandaigua, NY, which includes Class 100/Class 1000
cleanroom space (“NY Facility”).

· 57-acres of real property associated with the NY Facility.
· 150-mm silicon MEMS wafer fab operations, including all semiconductor manufacturing tools.
· Existing silicon-based MEMS business with annual revenues of approximately $3M from multiple customers, including a tier-1

mobile wireless solutions OEM.
· Trusted Foundry accreditation for MEMS processing, packaging and assembly.
· Two existing tenants with multi-year leases.

 

 



 

 
Dr. Art Geiss, Co-Chairman of Akoustis, said “Akoustis will merge its patented BulkOne® BAW RF filter process into the STC-MEMS
foundry, an operating silicon-wafer-based MEMs manufacturer.  Since there is significant overlap between the tools and processes used to
produce our BAW devices and silicon-based MEMS, transferring our process into the STC-MEMS foundry will accelerate the technology
into production.  In addition, we believe that some of the foundry processes used in silicon-based MEMS manufacturing may be utilized in
new ways to make further performance improvements in Akoustis’ single-crystal BAW RF filters.”
 
Jerry Neal, Co-Chairman of Akoustis, added, “This acquisition is an enormous win for Akoustis and is consistent with our capital-efficient
business model. A comparable manufacturing facility to build and qualify for production would take up to 2-years and cost well over $50
million, not to mention the challenges of recruiting and training qualified personnel.”
 
The transaction allows Akoustis to internalize manufacturing providing substantial capacity and control of its wafer supply chain for single
crystal BAW RF filters. Akoustis plans to utilize the NY Facility to consolidate all aspects of wafer manufacturing for its disruptive and
patented high-band RF filters targeting the multi-billion mobile and other wireless markets. This planned consolidation of the Company’s
supply chain into the NY Facility is expected to shorten time-to-market for its RF products, greatly enhancing the Company’s ability to
service customers. Shorter time-to-market cycles provide the Company the opportunity to increase the number of customer engagements.
 
Empire State Development President, CEO & Commissioner Howard Zemsky said, “When combined with its skilled workforce, the Finger
Lakes region’s burgeoning R&D and advanced manufacturing industry cluster create the perfect environment for innovative companies like
Akoustis to grow and thrive. The addition of new research and manufacturing jobs in Canandaigua will diversify and strengthen the local
economy and help to ensure the region continues moving in the right direction.”
 
Jeff Shealy, CEO of Akoustis, commented “We look forward to welcoming the dedicated professionals at STC-MEMS into the Akoustis
family, and thank Governor Cuomo and his entire organization for their tireless efforts attracting Akoustis to New York State.
 
Akoustis plans to maintain the existing customer engagements which are transferred as part of the transaction. The Company plans to
maintain the existing Trusted Foundry accreditation for MEMS processing, packaging and module assembly and will seek to expand the
accreditation for the NY facility to include BAW RF filters and sensors.
 
About Akoustis Technologies, Inc.
Akoustis® (http://www.akoustis.com) is a high-tech RF filter solutions company that manufactures its unique, patented BulkONE®
technology to produce single-crystal bulk acoustic wave (BAW) RF filters for mobile and other wireless markets, which facilitate signal
acquisition and accelerate band performance between the antenna and digital back end. Its BulkONE® technology will service the fast
growing multi-billion dollar market of device OEMs, network providers, and consumers to diminish Front End phone heat, battery drain and
signal loss — all considered to be directly related to current RF polycrystalline filter technologies' limitations. Akoustis’ capital-efficient
business model leverages new and existing investments in manufacturing infrastructure within the semiconductor industry. Akoustis® is
located in the Piedmont technology corridor between Charlotte and Raleigh, North Carolina.
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About STC-MEMS
Smart Systems Technology & Commercialization Center (STC-MEMS) was created in 2010 to form a vertically integrated “one-stop-shop”
and positioned as a leader in smart system and smart-device innovation and manufacturing. Such capabilities provide its customers the
capacity, infrastructure and operational capabilities in all areas of semiconductor and advanced manufacturing, while covering a diverse
number of markets including aerospace, biomedical, communications, defense, and energy. Located just outside of Rochester, New York,
STC-MEMS’s state-of-the-art facility includes certified cleanroom manufacturing, advanced test and metrology, which is complemented
by a MEMS and optoelectronic packaging facility. STC-MEMS’s experienced team is focused on meeting customer demands for timely
and high-quality production of MEMS solutions. STC-MEMS operates an ISO-9001 Quality Management System certified for the design,
development, fabrication and packaging of MEMS and semiconductor devices.
 
About Trusted Foundry
The Trusted Foundry Program was initiated in 2004 to ensure mission-critical national defense systems have access to leading-edge
integrated circuits (ICs) from secure, domestic sources. Defense Microelectronics Activity (DMEA) is the program manager for the
Department of Defense (DoD) and the program provides a cost-effective means to assure the integrity and confidentiality of integrated
circuits during design and manufacturing while providing the U.S. Government with access to leading edge microelectronics technologies
for both Trusted and non-sensitive applications. The program includes foundry capability plus a full-range of microelectronics services
from design through prototyping, packaging and assembly, photomask manufacturing and aggregation.
 
Forward-Looking Statements
Statements in this press release that are not descriptions of historical facts are forward-looking statements that are based on management’s
current expectations and assumptions and are subject to risks and uncertainties. In some cases, you can identify forward-looking statements
by terminology including “anticipates,” “believes,” “can,” “continue,” “could,” “estimates,” “expects,” “intends,” “may,” “plans,”
“potential,” “predicts,” “should,” “will,” “would” or the negative of these terms or other comparable terminology. Factors that could cause
actual results to differ materially from those currently anticipated include, without limitation,

 
• risks relating to the results of our research and development activities, including uncertainties relating to semiconductor process

manufacturing;
• the early stage of our BulkONE® technology presently under development;
• our need for substantial additional funds in order to continue our operations and the uncertainty of whether we will be able to obtain

the funding we need;
• our ability to retain or hire key scientific, engineering or management personnel; our ability to protect our intellectual property rights

that are valuable to our business, including patent and other intellectual property rights;
• our dependence on third-party manufacturers, suppliers, research organizations, testing laboratories and other potential

collaborators;
• our ability to successfully market and sell our technologies;
• the size and growth of the potential markets for any of our technologies, and the rate and degree of market acceptance of any of our

technologies;
• competition in our industry; and
• regulatory developments in the U.S. and foreign countries.
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In light of these risks, uncertainties and assumptions, the forward-looking statements regarding future events and circumstances discussed
in this press release may not occur, and actual results could differ materially and adversely from those anticipated or implied in the
forward-looking statements. You should not rely upon forward-looking statements as predictions of future events. The forward-looking
statements included in this presentation speak only as of the date hereof, and, except as required by law, we undertake no obligation to
update publicly or privately any forward-looking statements for any reason after the date of this presentation to conform these statements to
actual results or to changes in our expectations. The materials do not constitute an offer to sell, or the solicitation of any offer to buy, any
securities of Akoustis, or any other entity whatsoever. Any representation to the contrary by any party should be ignored.
 
Akoustis Contact Information:
 
COMPANY:
Dave Aichele
Akoustis Technologies, Inc.
VP of Business Development
Main: 704-997-5735, ext. 106
Email: daichele@akoustis.com
 
INVESTORS:
The Del Mar Consulting Group, Inc.
Robert B. Prag, President
858-794-9500
bprag@delmarconsulting.com
 

##END##
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