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company,” and “emerging growth company” in Rule 12b-2 of the Exchange Act.
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CALCULATION OF REGISTRATION FEE

 

Title of Securities to be Registered  
Amount to be
Registered (1)   

Proposed Maximum
Aggregate Offering
Price Per Share (2)   

Proposed
Maximum

Aggregate Offering
Price (2)   

Amount of
Registration Fee 

2018 Stock Incentive Plan                 
Common Stock, par value $0.001 per share   3,750,000(3) $ 4.83  $ 18,112,500  $ 2,195.24 
Employee Stock Purchase Plan                 
Common Stock, par value $0.001 per share   500,000(4) $ 4.83  $ 2,415,000  $ 292.70 
Total Registration Fee              $ 2,487.94 
 

(1) Pursuant to Rule 416(a) under the Securities Act of 1933, as amended (the “Securities Act”), this registration statement also covers such
indeterminate number of additional shares of Common Stock as is necessary to eliminate any dilutive effect of any future stock split,
stock dividend or similar transaction.

 
(2) Estimated solely for the purpose of calculating the registration fee pursuant to Rules 457(c) and 457(h) of the Securities Act and based

on the average of the high and low prices for the Common Stock on November 15, 2018 as reported on The Nasdaq Capital Market.
 
(3) Represents 3,750,000 shares of Common Stock issuable pursuant to the 2018 Stock Incentive Plan of Akoustis Technologies, Inc., a

Delaware corporation (the “Company”), which includes 750,000 shares of Common Stock representing an estimate of shares that may be
issued pursuant to awards under the Company’s 2014 Stock Plan, 2015 Equity Incentive Plan and 2016 Stock Incentive Plan that are



forfeited, cancelled, terminated, expire or lapse for any reason without the issuance of shares or pursuant to which such shares are
reacquired by the Company.

 
(4) Represents 500,000 shares of Common Stock issuable pursuant to the Company’s Employee Stock Purchase Plan.
 

  



 

 
EXPLANATORY NOTE

 
This registration statement is filed by Akoustis Technologies, Inc., a Delaware corporation (the “Company” or “Registrant”), for the
purpose of registering the offer and sale of certain shares of the Company’s common stock, par value $0.001 per share (the “Common
Stock”), reserved for issuance under (i) the Akoustis Technologies, Inc. 2018 Stock Incentive Plan (the “2018 Plan”) and (ii) the Akoustis
Technologies, Inc. Employee Stock Purchase Plan (the “ESPP”), each as approved by the Company’s stockholders on November 1, 2018.
 
The maximum number of shares of Common Stock that may be issued under the 2018 Plan shall be the sum of 3,000,000 plus any shares
subject to any award granted under three compensation plans previously approved by the Company’s stockholders: the 2014 Stock Plan
(the “2014 Plan”), the 2015 Equity Incentive Plan (the “2015 Plan”), and the 2016 Stock Incentive Plan (the “2016 Plan” and, together with
the 2014 Plan and 2015 Plan, the “Prior Plans”), that are forfeited, cancelled, terminated, expire or lapse for any reason without the issuance
of shares or pursuant to which such shares are reacquired by the Company. As of November 1, 2018, no further awards will be granted
under the 2016 Plan although awards under the 2016 Plan and the other Prior Plans that are outstanding will continue in accordance with
their terms. The offer and sale of shares of Common Stock issued pursuant to the terms of the 2014 Plan and 2015 Plan were previously
registered under the Company’s registration statement on Form S-8, File No. 333-222917, filed with the Securities and Exchange
Commission (the “Commission”) on February 7, 2018. The offer and sale of shares of Common Stock issuable pursuant to the terms of the
2016 Plan were previously registered under the Company’s registration statement on Form S-8, File No. 333-215153, filed with the
Commission on December 16, 2016.
 
Additionally, 500,000 shares of Common Stock have been reserved for issuance under the ESPP. Shares of Common Stock issued under
the ESPP may be newly issued shares, treasury shares, or shares acquired on the open market. If an option granted under the ESPP expires
or is terminated unexercised for any reason, the shares issuable upon exercise of such option so expired or terminated again may be made
subject to an option granted under the ESPP.
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PART I

 
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

 
Item 1. Plan Information.
 

The information required by this Item 1 is omitted from the registration statement in accordance with Rule 428(b)(1) of the
Securities Act and the Note to Part I of Form S-8.
 
Item 2. Registrant Information and Employee Plan Annual Information.
 

The information required by this Item 2 is omitted from this registration statement in accordance with Rule 428(b)(1) of the
Securities Act and the Note to Part I of Form S-8.

 
PART II

 
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

 
Item 3. Incorporation of Documents by Reference.
 

The following documents have been filed by the Company with the Commission and are incorporated herein by reference:
 

· Annual Report on Form 10-K for the fiscal year ended June 30, 2018, filed on August 29, 2018;
 
· Quarterly Report on Form 10-Q for the quarter ended September 30, 2018 filed on November 5, 2018;
 
· Current Reports on Form 8-K filed on July 27, 2018, October 1, 2018, October 18, 2018, October 23, 2018, November 5, 2018

and November 14, 2018 (other than the portions of such documents furnished but deemed not to have been filed); and
 
· The description of the Company’s Common Stock contained in the Company’s registration statement on Form 8-A (File No.

001-38029), filed pursuant to Section 12(g) of the Exchange Act on March 10, 2017, including any further amendment or report
filed hereafter for the purpose of updating such description.

 
All reports and other documents filed by the Company pursuant to Section 13(a), 13(c), 14 or 15(d) of the Securities Exchange Act

of 1934, as amended (the “Exchange Act”), after the date hereof and prior to the filing of a post-effective amendment which indicates that
all securities offered hereby have been sold or which deregisters all securities then remaining unsold, shall be deemed to be incorporated by
reference herein and to be part hereof from the date of filing of such reports and documents. The Company is not incorporating by
reference any documents or portions thereof that are not considered to be “filed” with the SEC.
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Any statement contained herein or in a document incorporated or deemed to be incorporated herein by reference shall be deemed

to be modified or superseded for purposes of this registration statement to the extent that a statement contained herein or in any other
subsequently filed document which also is or is deemed to be incorporated herein by reference modifies or supersedes such earlier
statement. Any statement so modified or superseded shall not be deemed, except as so modified or superseded, to constitute a part of this
registration statement.
 
Item 4. Description of Securities.
 

Not applicable.
 
Item 5. Interests of Named Experts and Counsel.
 

Not applicable.
 
Item 6. Indemnification of Directors and Officers.
 

Section 102(b)(7) of the General Corporation Law of the State of Delaware (the “DGCL”) allows a corporation to provide in its
certificate of incorporation that a director of the corporation will not be personally liable to the corporation or its stockholders for monetary
damages for breach of fiduciary duty as a director, except where the director breached the duty of loyalty, failed to act in good faith,
engaged in intentional misconduct or knowingly violated a law, authorized the payment of a dividend or approved a stock repurchase in
violation of Delaware corporate law or obtained an improper personal benefit. The Company’s certificate of incorporation (the “Certificate
of Incorporation”) provides for this limitation of liability.

 
Section 145 of the DGCL, or Section 145, provides that a Delaware corporation may indemnify any person who was, is or is

threatened to be made, party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or
investigative (other than an action by or in the right of such corporation), by reason of the fact that such person is or was an officer,
director, employee or agent of such corporation or is or was serving at the request of such corporation as a director, officer, employee or
agent of another corporation or enterprise. The indemnity may include expenses (including attorneys’ fees), judgments, fines and amounts
paid in settlement actually and reasonably incurred by such person in connection with such action, suit or proceeding, provided such person
acted in good faith and in a manner he or she reasonably believed to be in or not opposed to the corporation’s best interests and, with respect
to any criminal action or proceeding, had no reasonable cause to believe that his or her conduct was illegal. A Delaware corporation may
indemnify any persons who were or are a party to any threatened, pending or completed action or suit by or in the right of the corporation
by reason of the fact that such person is or was a director, officer, employee or agent of another corporation or enterprise. The indemnity
may include expenses (including attorneys’ fees) actually and reasonably incurred by such person in connection with the defense or
settlement of such action or suit, provided such person acted in good faith and in a manner he or she reasonably believed to be in or not
opposed to the corporation’s best interests, provided that no indemnification is permitted without judicial approval if the officer, director,
employee or agent is adjudged to be liable to the corporation. Where an officer or director is successful on the merits or otherwise in the
defense of any action referred to above, the corporation must indemnify him against the expenses which such officer or director has actually
and reasonably incurred.
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Section 145 further authorizes a corporation to purchase and maintain insurance on behalf of any person who is or was a director,

officer, employee or agent of the corporation or is or was serving at the request of the corporation as a director, officer, employee or agent
of another corporation or enterprise, against any liability asserted against him and incurred by him in any such capacity, or arising out of his
or her status as such, whether or not the corporation would otherwise have the power to indemnify him under Section 145.

 
The Company’s Certificate of Incorporation provides that the liability of directors for monetary damages shall be eliminated to the

fullest extent under applicable law. The Company’s by-laws (the “By-Laws”), state that the Company shall indemnify every present or
former director, officer, employee, or agent of the Company or person who is or was serving at the Company’s request as a director,
officer, member, manager, partner, trustee, fiduciary, employee or agent of another corporation, limited liability company, partnership, joint
venture, trust, employee benefit plan or other enterprise (each an “Indemnitee”).

 
The Company’s By-Laws provide that the Company shall indemnify an Indemnitee against all judgments, fines, amounts paid in

settlement and reasonable expenses actually and reasonably incurred by the Indemnitee in connection with any proceeding in which he was,
or is threatened to be made, a party by reason of his serving or having served, if it is determined that the Indemnitee (a) acted in good faith,
(b) reasonably believed that such action was in, or not opposed to, the Company’s best interests and (c) in the case of any criminal
proceeding, had no reasonable cause to believe that his conduct was unlawful; provided, however, that the Company shall not be obligated
to indemnify an Indemnitee that was threatened to be made a party but does not become a party unless the incurring of such expenses was
authorized by or under the authority of the Board of Directors, and the Company shall not be obligated to indemnify against any amount
paid in settlement unless the Board of Directors has consented to such settlement. In any action brought by or in the right of the Company
to procure a judgment in its favor, no indemnification shall be made in respect of any proceeding if a final adjudication establishes that the
Indemnitee is liable to the Company, unless the court determines that such person is fairly and reasonably entitled to indemnity. The
Company may indemnify an Indemnitee who has served, or prepared to serve, as a witness in, but is not a party to, any action, suit, or
proceeding. The termination of any proceeding by judgment, order, settlement or conviction, or on a plea of nolo contendere or its
equivalent, is not of itself determinative that the Indemnitee did not meet the requirements set forth in clauses (a) through (c) above.

 
Expenses incurred by any present or former director or officer of the Company in defending any civil, criminal, administrative, or

investigative action, suit, or proceeding, shall be paid by the Company in advance of the final disposition of such action, suit, or proceeding
upon receipt of an undertaking in writing by or on behalf of such person to repay such amount if it shall ultimately be determined that such
person is not entitled to indemnification. Expenses and costs incurred by other Indemnitees may be paid by the Company in advance of the
final disposition of such action, suit, or proceeding upon a similar undertaking.
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Other than discussed above, neither the Company’s By-Laws nor its Certificate of Incorporation includes any specific

indemnification provisions for the Company’s officers or directors against liability under the Securities Act. The Company has also
purchased insurance providing for indemnification of its directors and officers. Additionally, insofar as indemnification for liabilities
arising under the Securities Act may be permitted to directors, officers and controlling persons of the Company pursuant to the foregoing
provisions, or otherwise, the Company has been advised that, in the opinion of the SEC, such indemnification is against public policy as
expressed in the Securities Act and is, therefore, unenforceable.

 
Item 7. Exemption from Registration Claimed.
 

Not applicable.
 
Item 8. Exhibits.
 
Exhibit  
Number Description
  
4.1 Articles of Conversion of the Company, as filed with the Nevada Secretary of State on December 15, 2016 (incorporated by

reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K filed with the SEC on December 16, 2016)
  
4.2 Certificate of Conversion of the Company, as filed with the Delaware Secretary of State on December 15, 2016

(incorporated by reference to Exhibit 3.2 to the Company’s Current Report on Form 8-K filed with the SEC on December 15,
2016)

  
4.3 Certificate of Incorporation, as filed with the Delaware Secretary of State on December 15, 2016 (incorporated by reference

to Exhibit 3.3 to the Company’s Current Report on Form 8-K filed with the SEC on December 15, 2016)
  
4.4 By-Laws of the Company (incorporated by reference to Exhibit 3.4 to the Company’s Current Report on Form 8-K filed with

the SEC on December 15, 2016)
  
4.5 Specimen certificate representing shares of common stock of Akoustis Technologies, Inc. (incorporated by reference to

Exhibit 4.1 to the Company’s Registration Statement on Form S-8 filed with the SEC on February 7, 2018)
  
4.6.1 Akoustis, Inc. 2014 Stock Plan (incorporated by reference to Exhibit 10.10 to the Company’s Transition Report on Form 10-

K filed with the SEC on October 31, 2016)
  
4.6.2 Form of Restricted Stock Purchase Agreement under the 2014 Stock Plan between the Company (as assignee of Akoustis,

Inc.) and each of Steve DenBaars, Mark Boomgarden and Arthur Geiss  (incorporated by reference to Exhibit 10.12 to the
Company’s Current Report on Form 8-K filed with the SEC on May 29, 2015)
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http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex3-1.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex3-1.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex3-2.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex3-2.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex3-3.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex3-3.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex3-4.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex3-4.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577418000936/s108855_ex4-1.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577418000936/s108855_ex4-1.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416007904/s104358_ex10-10.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416007904/s104358_ex10-10.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577415001301/s101220_ex10-12.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577415001301/s101220_ex10-12.htm


 

 
4.6.3 Form of Amendment to Restricted Stock Purchase Agreement under the 2014 Stock Plan between the Company and each of

Steve DenBaars and Mark Boomgarden (incorporated by reference to Exhibit 10.18 to the Company’s Annual Report on
Form 10-K filed with the SEC on June 29, 2016)

  
4.6.4 Declaration of Amendment to the Akoustis, Inc. 2014 Stock Plan (incorporated by reference to Exhibit 10.2 to the

Company’s Quarterly Report on Form 10-Q filed with the SEC on November 14, 2017)
  
4.7.1 Akoustis Technologies, Inc. 2015 Equity Incentive Plan  (incorporated by reference to Exhibit 10.10 to the Company’s

Current Report on Form 8-K filed with the SEC on May 29, 2015)
  
4.7.2 Form of Stock Option Agreement under the Akoustis Technologies, Inc. 2015 Equity Incentive Plan  (incorporated by

reference to Exhibit 10.11 to the Company’s Current Report on Form 8-K filed with the SEC on May 29, 2015)
  
4.7.3 Form of Restricted Stock Agreement, under the Akoustis Technologies, Inc. 2015 Equity Incentive Plan, between the

Company and each of Mark Boomgarden, Dave Aichele and Cindy Payne  (incorporated by reference to Exhibit 10.17 to the
Company’s Annual Report on Form 10-K filed with the SEC on June 29, 2016)

  
4.8.1 Akoustis Technologies, Inc. 2016 Stock Incentive Plan (incorporated by reference to Exhibit 10.1 to the Company’s Current

Report on Form 8-K filed with the SEC on December 16, 2016)
  
4.8.2 Form of Restricted Stock Award Agreement under the Akoustis Technologies, Inc. 2016 Stock Incentive Plan (incorporated

by reference to Exhibit 10.2 to the Company’s Quarterly Report on Form 10-Q filed with the SEC on February 14, 2017)
  
4.8.3 Revised Form of Restricted Stock Award Agreement under the Akoustis Technologies, Inc. 2016 Stock Incentive

Plan  (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed with the SEC on June
23, 2017)

  
4.9 Akoustis Technologies, Inc. 2018 Stock Incentive Plan (incorporated by reference to Appendix A to the Proxy Statement for

the Company’s 2018 Annual Meeting of Stockholders filed with the SEC on September 18, 2018)
  
4.10 Form of Restricted Stock Unit Award Agreement under the Akoustis Technologies, Inc. 2018 Stock Incentive Plan, filed

herewith
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http://www.sec.gov/Archives/edgar/data/1584754/000161577416006132/s103578_ex10-18.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416006132/s103578_ex10-18.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416006132/s103578_ex10-18.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416006132/s103578_ex10-18.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577415001301/s101220_ex10-10.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577415001301/s101220_ex10-10.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577415001301/s101220_ex10-11.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577415001301/s101220_ex10-11.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416006132/s103578_ex10-17.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416006132/s103578_ex10-17.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex10-1.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577416008953/s104963_ex10-1.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577417000605/s105237_ex10-2.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577417000605/s105237_ex10-2.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577417003328/s106663_ex10-1.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577417003328/s106663_ex10-1.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577418009685/s112718_def14a.htm
http://www.sec.gov/Archives/edgar/data/1584754/000161577418009685/s112718_def14a.htm


 

 
4.11 Form of Performance-Based Restricted Stock Unit Award Agreement under the Akoustis Technologies, Inc. 2018 Stock

Incentive Plan, filed herewith
  
4.12 Form of Nonqualified Option Award Agreement under the Akoustis Technologies, Inc. 2018 Stock Incentive Plan, filed

herewith
  
4.13 Akoustis Technologies, Inc. Employee Stock Purchase Plan (incorporated by reference to Appendix B to the Proxy Statement

for the Company’s 2018 Annual Meeting of Stockholders filed with the SEC on September 18, 2018)
  
5.1 Opinion of K&L Gates LLP, filed herewith
  
23.1 Consent of Marcum LLP, filed herewith
  
23.2 Consent of K&L Gates LLP (contained in Exhibit 5.1 to the registration statement and filed herewith)
  
24.1 Power of Attorney (set forth on the signature page of this registration statement)
 
Item 9. Undertakings.
 

(a) The undersigned registrant hereby undertakes:
 

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration
statement:

 
(i) To include any prospectus required by Section 10(a)(3) of the Securities Act;
 
(ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or

the most recent post-effective amendment thereof) which, individually or in the aggregate, represent a fundamental change
in the information set forth in this registration statement. Notwithstanding the foregoing, any increase or decrease in the
volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and
any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of a
prospectus filed with the SEC pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no
more than a 20 percent change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee”
table in the effective registration statement; and

 
(iii) To remove from registration by means of a post-effective amendment any of the securities being registered

which remain unsold at the termination of the offering;
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provided, however, that subparagraphs (i) and (ii) do not apply if the information required to be included in a post-effective amendment by
those subparagraphs is contained in reports filed with or furnished to the SEC by the registrant pursuant to Section 13 or Section 15(d) of
the Securities Exchange Act of 1934, that are incorporated by reference in this registration statement.

 
(b) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be

deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be
deemed to be the initial bona fide offering thereof.

 
(c) To remove from registration by means of a post-effective amendment any of the securities being registered which remain

unsold at the termination of the offering.
 
(d) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each

filing of the registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act (and, where applicable, each filing of
an employee benefit plan’s annual report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in the registration
statement shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at
that time shall be deemed to be the initial bona fide offering thereof.

 
(e) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling

persons of the registrant pursuant to the foregoing provisions or otherwise, the registrant has been advised that in the opinion of the SEC
such indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for
indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or
controlling person of the registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or
controlling person in connection with the securities being registered, the registrant will, unless in the opinion of its counsel the matter has
been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is
against public policy as expressed in the Securities Act and will be governed by the final adjudication of such issue.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, the Company certifies that it has reasonable grounds to believe that it

meets all of the requirements for filing on Form S-8 and has duly caused this registration statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in the City of Huntersville, State of North Carolina, on November 16, 2018.
 
 AKOUSTIS TECHNOLOGIES, INC.
   
 By /s/ Jeffrey B. Shealy
  Jeffrey B. Shealy
  President and Chief Executive Officer
 

POWER OF ATTORNEY
 

Each person whose signature appears below constitutes and appoints Jeffrey B. Shealy and Kenneth Boller his or her true and
lawful attorneys-in-fact and agents, each acting alone, with full powers of substitution and resubstitution, for him or her and in his or her
name, place and stead, in any and all parties, to sign any and all amendments (including post-effective amendments) to this registration
statement, and to file the same, with all exhibits thereto, and other documents in connection therewith, with the Securities and Exchange
Commission, granting unto said attorneys-in-fact and agents, each acting alone, full power and authority to do and perform each and every
act and thing requisite and necessary to be done in and about the premises, as fully to all intents and purposes as he might or could do in
person, hereby ratifying and confirming all that said attorneys-in-fact and agents, each acting alone, or his substitute or substitutes, may
lawfully do or cause to be done by virtue hereof.
 

Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed below by the following
persons in the capacities and on the date indicated.
 
Name  Title  Date
     
/s/ Jeffrey B. Shealy  President and Chief Executive Officer  November 16, 2018
Jeffrey B. Shealy  and Director   
  (Principal Executive Officer)   
     
/s/ Kenneth Boller  Interim Chief Financial Officer  November 16, 2018
Kenneth Boller  (Principal Financial and Accounting Officer)  
     
/s/ Arthur E. Geiss  Co-Chairman of the Board  November 16, 2018
Arthur E. Geiss     
 

  



 

 
/s/ Jerry D. Neal  Co-Chairman of the Board  November 16, 2018
Jerry D. Neal     
     
/s/ Steven P. DenBaars  Director  November 16, 2018
Steven P. DenBaars     
     
/s/ Jeffrey K. McMahon  Director  November 16, 2018
Jeffrey K. McMahon     
     
/s/ Steven P. Miller  Director  November 16, 2018
Steven P. Miller     
     
/s/ Suzanne B. Rudy  Director  November 16, 2018
Suzanne B. Rudy     
 

  

 



 
Exhibit 4.10

 
AKOUSTIS TECHNOLOGIES, INC.

2018 STOCK INCENTIVE PLAN
 

Restricted Stock Unit Agreement
 

THIS AGREEMENT (together with Schedule A attached hereto, the “Agreement”), effective as of the date specified as the “Grant
Date” on Schedule A attached hereto, is between AKOUSTIS TECHNOLOGIES, INC., a Delaware corporation (the “Company”), and an
Employee, Director or Consultant of the Company or an Affiliate, as identified on Schedule A attached hereto (the “Participant”).

 
RECITALS:

 
In furtherance of the purposes of the Akoustis Technologies, Inc. 2018 Stock Incentive Plan, as it may be hereafter amended

and/or restated (the “Plan”), and in consideration of the services of the Participant and such other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the Company and the Participant hereby agree as follows:

 
1 .              Incorporation of Plan. The rights and duties of the Company and the Participant under this Agreement shall in all

respects be subject to and governed by the provisions of the Plan, a copy of which has been made available to the Participant and the terms
of which are incorporated herein by reference. In the event of any conflict between the provisions in this Agreement and those of the Plan,
the provisions of the Plan shall govern, unless the Administrator determines otherwise. The terms of this Agreement shall not be deemed to
be in conflict or inconsistent with the Plan merely because they impose greater or additional restrictions, obligations or duties, or if this
Agreement provides that the Agreement terms apply notwithstanding the provisions to the contrary in the Plan. Unless otherwise defined
herein, capitalized terms in this Agreement shall have the same definitions as set forth in the Plan.

 
2.             Grant of Award of Restricted Stock Units; Restriction Period . The Company hereby grants to the Participant pursuant to

the Plan, as a matter of separate inducement and agreement in connection with his or her employment with or service to the Company, and
not in lieu of any salary or other compensation for his or her services, an award of Restricted Stock Units (the “Award”) for that number of
shares (the “Shares”) of common stock of the Company, $0.001 par value (the “Common Stock”) as specified on Schedule A , attached
hereto, and subject to such other terms and conditions as may be stated herein or in the Plan or on Schedule A. The Participant expressly
acknowledges that the terms of Schedule A shall be incorporated herein by reference and shall constitute part of this Agreement. The
Company and the Participant further acknowledge and agree that the signatures of the Company and the Participant on the Grant Notice
contained in Schedule A shall constitute their acceptance of all of the terms of the Plan and this Agreement and their agreement to be bound
by the terms of the Plan and this Agreement. The “Restriction Period” for the Award shall be the period beginning on the Grant Date and
ending on such date or dates and/or satisfaction of such conditions as described in Schedule A.

 
3.              Vesting and Earning of Award. Subject to the terms of the Plan and this Agreement, the Award shall vest and be earned,

and the Shares subject to the Award shall be distributable as provided in Section 5 herein, upon such date or dates, and subject to such
conditions, as are described in this Agreement, including but not limited to Schedule A attached hereto. Without limiting the effect of the
foregoing, the Shares subject to the Award may vest in installments over a period of time, if so provided in Schedule A . The Participant
expressly acknowledges that the Award shall vest only upon such terms and conditions as are provided in this Agreement (including but not
limited to Schedule A) and otherwise in accordance with the terms of the Plan. Subject to the terms of the Plan (and taking into account any
Code Section 409A considerations), the Administrator has sole authority to determine whether and to what degree the Award has vested
and been earned and is payable and to interpret the terms and conditions of the Award.

 

  



 

 
4.              Termination of Employment or Service. Unless otherwise provided in this Agreement or the Plan, if the employment or

service of the Participant shall be terminated for any reason (whether by the Company or the Participant and whether voluntary or
involuntary) and all or any part of the Award has not vested or been earned pursuant to the terms of the Plan and this Agreement, the
Award, to the extent not then vested or earned, shall be forfeited immediately upon such termination, and the Participant shall have no
further rights with respect thereto.

 
5 .               Settlement of Award. The Award, if earned in accordance with the terms of this Agreement, shall be payable in whole

shares of Common Stock. The total number of Shares that may be acquired upon vesting of the Award (or portion thereof) shall be rounded
down to the nearest whole share. A certificate or certificates for the Shares subject to the Award or portion thereof shall be issued in the
name of the Participant or his or her beneficiary (or, in the case of uncertificated shares, other written evidence of ownership in accordance
with Applicable Law shall be provided) promptly after, and only to the extent that, the Award or portion thereof has vested and been earned
and is distributable. Shares of Common Stock or any other benefit subject to the Award shall, upon vesting of the Award, be issued and
distributed to the Participant (or his or her beneficiary) no later than the later of (a) the fifteenth (15th) day of the third month following the
Participant’s first taxable year in which the amount is no longer subject to a substantial risk of forfeiture, or (b) the fifteenth (15th) day of
the third month following the end of the Company’s first taxable year in which the amount is no longer subject to a substantial risk of
forfeiture, or otherwise in accordance with Code Section 409A.

 
6.              No Right of Continued Employment or Service; Forfeiture of Award; No Right to Future Awards . Neither the Plan, this

Agreement, the grant of the Award nor any other action related to the Plan shall confer upon the Participant any right to continue in the
employ or service of the Company or an Affiliate as an Employee, Director or Consultant, as the case may be, or interfere in any way with
the right of the Company or an Affiliate to terminate the Participant’s employment or service at any time. Except as otherwise provided in
the Plan or this Agreement, all rights of the Participant with respect to the unvested portion of the Award shall terminate upon termination
of the Participant’s employment or service. The Participant acknowledges and agrees that the Company has no obligation to advise the
participant of the expiration of the Award. The grant of the Award does not create any obligation to grant further awards. For purposes of
this Agreement, references to “employment” or similar terms shall include references to service unless the Administrator determines
otherwise.

 
7 .               Effect of Change of Control. Notwithstanding the provisions of Section 3, in the event of a Change of Control, the

Award shall, to the extent not then vested or previously forfeited or cancelled, become vested if and to the extent provided below:
 
(a)              To the extent that the successor or surviving company in the Change of Control event does not assume or substitute for

the Award (or in which the Company is the ultimate parent corporation and does not continue the Award) on substantially similar terms or
with substantially equivalent economic benefits (as determined by the Administrator prior to the Change of Control) as the Award
outstanding under the Plan immediately prior to the Change of Control event, any restrictions, including but not limited to any Performance
Period and/or performance factors or criteria applicable to the Award, shall be deemed to have been met, and the Award shall become fully
vested, earned and payable to the fullest extent of the original grant (or, if the earning of the Award is based on attaining a target level of
performance, the Award shall be deemed earned at the greater of actual performance or target performance) as of the date of the Change of
Control.
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(b)              Further, in the event that the Award is substituted, assumed or continued as provided in Section 7(a) herein, the Award

shall nonetheless become vested in full and any restrictions, including but not limited to any Performance Period and/or performance factors
or criteria applicable to the Award, shall be deemed to have been met, and the Award shall become fully vested, earned and payable to the
fullest extent of the original award (or, if the earning of the Award is based on attaining a target level of performance, the Award shall be
deemed earned at the greater of actual performance or target performance), if the Participant’s employment or service is terminated by the
Company or an Affiliate (or any successor thereto) not for Cause or by the Participant for Good Reason (as defined in the Plan) within two
years after the effective date of a Change of Control. The Administrator shall have sole discretion to determine the basis for the
Participant’s termination of employment or service, including whether such termination is for Good Reason.

 
( c )              Notwithstanding Sections 7(a) and (b), in the event that the Participant has entered into an employment agreement,

consulting agreement or other similar agreement, plan or policy as of the effective date of the Plan, the Participant shall be entitled to the
greater of the benefits provided upon a change of control of the Company under the Plan or the respective employment agreement or other
arrangement as in effect on the Plan effective date, and such agreement or arrangement shall not be construed to reduce in any way the
benefits otherwise provided upon a Change of Control.
 

8 .              Nontransferability of Award and Shares . The Award shall not be transferable (including by sale, assignment, pledge or
hypothecation) other than by will or the laws of intestate succession, except for transfers if and to the extent permitted by the Administrator
in a manner consistent with the registration provisions of the Securities Act. The designation of a beneficiary in accordance with the Plan
does not constitute a transfer. The Participant shall not sell, transfer, assign, pledge or otherwise encumber the Shares subject to the Award
until the Restriction Period has expired and all conditions to vesting have been met.

 
9 .              Superseding Agreement; Binding Effect . This Agreement supersedes any statements, representations or agreements of

the Company with respect to the grant of the Award, any other equity-based awards or any related rights, and the Participant hereby waives
any rights or claims related to any such statements, representations or agreements. This Agreement does not supersede or amend any
existing confidentiality agreement, non-solicitation agreement, non-competition agreement, employment agreement or any other similar
agreement between the Participant and the Company, including, but not limited to, any restrictive covenants contained in such agreements.
This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective executors, administrators,
heirs, successors and assigns.

 
1 0 .              Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of

Delaware, without regard to the conflict of laws provisions of any state, and in accordance with applicable federal laws of the United
States.

 
1 1 .               Amendment and Termination; Waiver . This Agreement may be amended, altered, suspended and/or terminated as

provided in the Plan. Without limiting the effect of the foregoing, (a) the Administrator shall have unilateral authority to amend the Plan
and this Agreement (without Participant consent) to the extent necessary to comply with Applicable Law or changes to Applicable Law
(including but in no way limited to Code Section 409A and federal securities laws), and (b) the Administrator also shall have the unilateral
authority to make adjustments to the terms and conditions of the Award in recognition of unusual or nonrecurring events affecting the
Company or any Affiliate, or the financial statements of the Company or any Affiliate, or of changes in Applicable Law, or accounting
principles, if the Administrator determines that such adjustments are appropriate in order to prevent dilution or enlargement of the benefits
or potential benefits intended to be made available under the Plan or necessary or appropriate to comply with applicable accounting
principles or Applicable Law. The waiver by the Company of a breach of any provision of this Agreement by the Participant shall not
operate or be construed as a waiver of any subsequent breach by the Participant.
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1 2 .           Certificates for Shares; Rights as a Stockholder. The Participant and his or her legal representatives, legatees or

distributees shall not be deemed to be the holder of any Shares subject to the Award and shall not have any rights of a stockholder unless
and until (and then only to the extent that) the Award has vested and certificates for such Shares have been issued and delivered to him or
her or them (or, in the case of uncertificated shares, other written evidence of ownership in accordance with Applicable Law shall have
been provided).

 
13.           Withholding; Tax Matters.
 
(a)            The Participant acknowledges that the Company shall require the Participant to pay the Company in cash the amount of

any tax or other amount required by any governmental authority to be withheld and paid over by the Company to such authority for the
account of the Participant, and the Participant agrees, as a condition to the grant of the Award and delivery of the Shares or any other
benefit, to satisfy such obligations. Notwithstanding the foregoing, the Administrator may in its discretion establish procedures to require or
permit the Participant to satisfy such obligations in whole or in part, and any local, state, federal, foreign or other income tax obligation
relating to the Award, by delivery to the Company of shares of Common Stock held by the Participant (which are fully vested and not
subject to any pledge or other security interest) and/or by the Company withholding shares of Common Stock from the Shares to which the
Participant is otherwise entitled. The number of Shares to be withheld shall have a Fair Market Value as of the date that the amount of tax
to be withheld is determined as nearly equal as possible to, but not exceeding (unless otherwise permitted by the Administrator in a manner
in accordance with Applicable Law and applicable accounting principles), the amount of such obligations being satisfied. Such withholding
obligations shall be subject to such terms and procedures as may be established by the Administrator.

 
(b)            The Participant acknowledges that he or she is solely responsible and liable for the satisfaction of all taxes and penalties

that may arise in connection with the Award (including but not limited to any taxes arising under Code Section 409A), and the Company
shall not have any obligation to indemnify or otherwise hold the Participant harmless from any or all such taxes. The Participant further
acknowledges that the Company has made no warranties or representations to the Participant with respect to the tax consequences
(including, but not limited to, income tax consequences) related to the transactions contemplated by this Agreement, and the Participant is
in no manner relying on the Company or its representatives for an assessment of such tax consequences. The Participant acknowledges that
there may be adverse tax consequences upon the grant or vesting of the Award and/or the acquisition or disposition of the Shares or any
other benefit related to the Award and that the Participant has been advised that he or she should consult with his or her own attorney,
accountant and/or tax advisor regarding the decision to enter into this Agreement and the consequences thereof. The Participant also
acknowledges that the Company has no responsibility to take or refrain from taking any actions in order to achieve a certain tax result for
the Participant.

 
14.           Administration. The authority to construe and interpret this Agreement and the Plan, and to administer all aspects of the

Plan, shall be vested in the Administrator, and the Administrator shall have all powers with respect to this Agreement as are provided in the
Plan, including but not limited to the sole authority to determine whether and to what degree the Award has been earned and vested. Any
interpretation of this Agreement by the Administrator and any decision made by it with respect to this Agreement are final and binding.
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1 5 .            Notices. Except as may be otherwise provided by the Plan or determined by the Administrator, any written notices

provided for in this Agreement or the Plan shall be in writing and shall be deemed sufficiently given if either hand delivered or if sent by
fax or overnight courier, or by postage paid first class mail. Notices sent by mail shall be deemed received three business days after mailed
but in no event later than the date of actual receipt. Notices shall be directed, if to the Participant, at the Participant’s address indicated on
Schedule A  (or such other address as may be designated by the Participant in a manner acceptable to the Administrator), or if to the
Company, at the Company’s principal office, attention Chief Financial Officer, Akoustis Technologies, Inc. Notice may also be provided
by electronic submission, if and to the extent permitted by the Administrator.

 
1 6 .            Severability. If any provision of this Agreement is held illegal or invalid for any reason, such illegality or invalidity

shall not affect the remaining parts of the Agreement (which shall be construed or deemed amended to conform to Applicable Law), and the
Agreement shall be construed and enforced as if the illegal or invalid provision had not been included.

 
1 7 .            Restrictions on Award and Shares . The Company may impose such restrictions on the Award and any Shares or other

benefits underlying the Award as it may deem advisable, including without limitation restrictions under the federal securities laws, the
requirements of any stock exchange or similar organization and any blue sky, state or foreign securities laws or other laws applicable to
such Award or Shares. Notwithstanding any other provision in the Plan or this Agreement to the contrary, the Company shall not be
obligated to issue, deliver or transfer shares of Common Stock, to make any other distribution of benefits, or to take any other action, unless
such delivery, distribution or action is in compliance with Applicable Law (including but not limited to the requirements of the Securities
Act). The Company is under no obligation to register the Shares with the Securities and Exchange Commission or to effect compliance with
the exemption, registration, qualification or listing requirements of any state or foreign securities laws, stock exchange or similar
organization, and the Company shall have no liability for any inability or failure to do so. The Company may cause a restrictive legend or
legends to be placed on any certificate for Shares issued pursuant to the Award in such form as may be prescribed from time to time by
Applicable Law or as may be advised by legal counsel.

 
1 8 .            Rules of Construction. Headings are given to the sections of this Agreement solely as a convenience to facilitate

reference. The reference to any statute, regulation or other provision of law shall (unless the Administrator determines otherwise) be
construed to refer to any amendment to or successor of such provision of law.

 
1 9 .             Right of Offset. Notwithstanding any other provision of the Plan or this Agreement, the Company may at any time

(subject to any Code Section 409A considerations) reduce the amount of any payment or other benefit otherwise payable to or on behalf of
the Participant by the amount of any obligation of the Participant to or on behalf of the Company or an Affiliate that is or becomes due and
payable and, by entering into this Agreement, the Participant shall be deemed to have consented to such reduction.

 
2 0 .            Effect of Certain Changes in Status. Notwithstanding the other terms of the Plan or this Agreement, the Administrator

has the sole discretion to determine (taking into account any Code Section 409A considerations), at the time of grant of the Award or at any
time thereafter, the effect, if any, on the Award (including but not limited to modifying the vesting and/or earning of the Award) if the
Participant’s status as an Employee, Director or Consultant changes, including but not limited to a change from full-time to part-time, or
vice versa, or if other similar changes in the nature or scope of the Participant’s employment or service occur.
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2 1 .             Compliance with Recoupment, Ownership and Other Policies or Agreements . Without limiting the terms of the Plan,

and as a condition to receiving this Award or any benefit thereunder, the Participant agrees that he or she shall abide by all provisions of
any equity retention policy, stock ownership guidelines, compensation recovery policy and/or other policies adopted by the Company or an
Affiliate, each as in effect from time to time and to the extent applicable the Participant. In addition, the Participant shall be subject to such
compensation recovery, recoupment, forfeiture or other similar provisions as may apply to him or her under Applicable Law.

 
2 2 .            Counterparts; Further Instruments. This Agreement may be executed in two or more counterparts, each of which shall

be deemed an original, but all of which together shall constitute one and the same instrument. The parties hereto agree to execute such
further instruments and to take such further action as may be reasonably necessary to carry out the purposes and intent of this Agreement.

 
[Signatures follow on Schedule A/Grant Notice]
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AKOUSTIS TECHNOLOGIES, INC.

2018 STOCK INCENTIVE PLAN
 

Restricted Stock Unit Agreement
 

Schedule A/Grant Notice
 
1.            Grant Terms. Pursuant to the terms and conditions of the Company’s 2018 Stock Incentive Plan, as it may be hereafter be

amended (the “Plan”), and the Restricted Stock Unit Agreement attached hereto (the “Agreement”), you (the “Participant”) have been
granted an award of Restricted Stock Units (the “Award”) for _____________ shares (the “Shares”) of the Company’s Common Stock.
Unless otherwise defined herein, capitalized terms in this Schedule A shall have the same definitions as set forth in the Agreement and the
Plan.

 
Name of Participant:  
  
Address:  
  
  
  
  
    
Grant Date:  , 20  
    
Number of Shares Subject to Award:  
  
Vesting Schedule/Conditions:  
  
  
  
  
  
Participant Type (Mark One): ¨  Employee
 ¨ Director
 ¨ Consultant

 
2.            By my signature below, I, the Participant, hereby acknowledge receipt of this Grant Notice and the Restricted Stock Unit

Award Agreement (the “ Agreement”) dated __________ ___, 20__, between the Participant and Akoustis Technologies, Inc. (the
“Company”) which is attached to this Grant Notice. I understand that the Grant Notice and other provisions of Schedule A  herein are
incorporated by reference into the Agreement and constitute a part of the Agreement. By my signature below, I further agree to be bound
by the terms of the Plan and the Agreement, including but not limited to the terms of this Grant Notice and the other provisions of Schedule
A contained herein. I acknowledge that I have been furnished a copy of the prospectus describing the Plan. I understand that the Plan itself
is available upon request. The Company reserves the right to treat the Award and the Agreement as cancelled, void and of no effect if the
Participant fails to return a signed copy of the Grant Notice within 30 days of grant date stated above.

 

 Schedule A-1  



 

 
Signature:   Date:  
     
 Participant    
  
 Agreed to by:
  
 AKOUSTIS TECHNOLOGIES, INC.
   
 By:  
   
  [Name]
   
  [Title]
 
Attest:   
   
   
   
[Name]   
   
[Title]   
 
Note: If there are any discrepancies in the name or address shown above, please make the appropriate corrections on this form and return
to Akoustis Technologies, Inc., Attention Chief Financial Officer. Please retain a copy of the Agreement, including a signed copy of this
Grant Notice, for your files.
 

 Schedule A-2  

 



  
Exhibit 4.11

AKOUSTIS TECHNOLOGIES, INC.
2018 STOCK INCENTIVE PLAN

 
Performance-Based Restricted Stock Unit Award Agreement

 
THIS AGREEMENT (together with Schedule A attached hereto, the “Agreement”), effective as of the date specified as the “Grant

Date” on Schedule A attached hereto, is between AKOUSTIS TECHNOLOGIES, INC., a Delaware corporation (the “Company”), and an
Employee, Director or Consultant of the Company or an Affiliate, as identified on Schedule A attached hereto (the “Participant”).

 
RECITALS:

 
In furtherance of the purposes of the Akoustis Technologies, Inc. 2018 Stock Incentive Plan, as it may be hereafter amended

and/or restated (the “Plan”), and in consideration of the services of the Participant and such other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the Company and the Participant hereby agree as follows:

 
1 .          Incorporation of Plan. The rights and duties of the Company and the Participant under this Agreement shall in all respects

be subject to and governed by the provisions of the Plan, a copy of which has been made available to the Participant and the terms of which
are incorporated herein by reference. In the event of any conflict between the provisions in this Agreement and those of the Plan, the
provisions of the Plan shall govern, unless the Administrator determines otherwise. The terms of this Agreement shall not be deemed to be
in conflict or inconsistent with the Plan merely because they impose greater or additional restrictions, obligations or duties, or if this
Agreement provides that the Agreement terms apply notwithstanding the provisions to the contrary in the Plan. Unless otherwise defined
herein, capitalized terms in this Agreement shall have the same definitions as set forth in the Plan.

 
2 .          Grant of Performance-Based Restricted Stock Unit Award; Restriction Period . The Company hereby grants to the

Participant pursuant to the Plan, as a matter of separate inducement and agreement in connection with his or her employment with or service
to the Company, and not in lieu of any salary or other compensation for his or her services, a Performance-Based Restricted Stock Unit
Award (the “Award”) for that number of shares (the “Shares”) of common stock of the Company, $0.001 par value (the “Common Stock”)
as specified on Schedule A, attached hereto, subject to attainment of the Performance Measures, service conditions, and such other terms
and conditions as may be stated herein or in the Plan or on Schedule A. The Participant expressly acknowledges that the terms of Schedule
A shall be incorporated herein by reference and shall constitute part of this Agreement. The Company and the Participant further
acknowledge and agree that the signatures of the Company and the Participant on the Grant Notice contained in Schedule A shall constitute
their acceptance of all of the terms of the Plan and this Agreement and their agreement to be bound by the terms of the Plan and this
Agreement. The “Restriction Period” for the Award shall be the period beginning on the Grant Date and ending on such date or dates
and/or satisfaction of such conditions as described in Schedule A. The “Performance Period” for the Award shall be as set forth in Schedule
A.

 
3 .          Vesting and Earning of Award . Subject to the terms of the Plan and this Agreement, the Award shall vest and be earned,

and the Shares subject to the Award shall be distributable as provided in Section 5 herein, upon such date or dates, and subject to
determination by the Administrator following the end of the Performance Period that the Performance Measures set forth in Schedule A
have been attained during the Performance Period, and further subject to such service and other conditions, as are described in this
Agreement, including but not limited to Schedule A attached hereto; provided, however, that, except as otherwise provided in Section 7, the
Award shall not vest and be earned, in whole or in part, the Participant shall not be entitled to any Shares, and the Shares subject to the
Award shall not be distributable unless the Participant remains employed by or in service to the Company from the Grant Date until the
Vesting Date (each as defined on Schedule A hereto). The Administrator has authority to determine whether and to what degree the Award
shall be deemed earned and vested. Without limiting the effect of the foregoing, the Shares subject to the Award may vest in installments
over a period of time, if so provided in Schedule A. The Participant expressly acknowledges that the Award shall vest only upon such terms
and conditions as are provided in this Agreement (including but not limited to Schedule A) and otherwise in accordance with the terms of
the Plan. Subject to the terms of the Plan (and taking into account any Code Section 409A considerations), the Administrator has sole
authority to determine whether and to what degree the Award has vested and been earned and is payable and to interpret the terms and
conditions of the Award.

 

  



 

 
4 .          Termination of Employment or Service. Unless otherwise provided in this Agreement or the Plan, if the employment or

service of the Participant shall be terminated for any reason (whether by the Company or the Participant and whether voluntary or
involuntary) and all or any part of the Award has not vested or been earned pursuant to the terms of the Plan and this Agreement, the
Award, to the extent not then vested or earned, shall be forfeited immediately upon such termination, and the Participant shall have no
further rights with respect thereto.

 
5 .          Settlement of Award . The Award, if earned in accordance with the terms of this Agreement, shall be payable in whole

shares of Common Stock. The total number of Shares that may be acquired upon vesting of the Award (or portion thereof) shall be rounded
down to the nearest whole share. A certificate or certificates for the Shares subject to the Award or portion thereof shall be issued in the
name of the Participant or his or her beneficiary (or, in the case of uncertificated shares, other written evidence of ownership in accordance
with Applicable Law shall be provided) promptly after, and only to the extent that, the Award or portion thereof has vested and been earned
and is distributable. Shares of Common Stock or any other benefit subject to the Award shall, upon vesting of the Award, be issued and
distributed to the Participant (or his or her beneficiary) no later than the later of (a) the fifteenth (15th) day of the third month following the
Participant’s first taxable year in which the amount is no longer subject to a substantial risk of forfeiture, or (b) the fifteenth (15th) day of
the third month following the end of the Company’s first taxable year in which the amount is no longer subject to a substantial risk of
forfeiture, or otherwise in accordance with Code Section 409A.

 
6 .          No Right of Continued Employment or Service; Forfeiture of Award; No Right to Future Awards . Neither the Plan, this

Agreement, the grant of the Award nor any other action related to the Plan shall confer upon the Participant any right to continue in the
employ or service of the Company or an Affiliate as an Employee, Director or Consultant, as the case may be, or interfere in any way with
the right of the Company or an Affiliate to terminate the Participant’s employment or service at any time. Except as otherwise provided in
the Plan or this Agreement, all rights of the Participant with respect to the unvested portion of the Award shall terminate upon termination
of the Participant’s employment or service. The Participant acknowledges and agrees that the Company has no obligation to advise the
participant of the expiration of the Award. The grant of the Award does not create any obligation to grant further awards. For purposes of
this Agreement, references to “employment” or similar terms shall include references to service unless the Administrator determines
otherwise.

 
7 .          Effect of Change of Control. Notwithstanding the provisions of Section 3, in the event of a Change of Control, the Award

shall, to the extent not then vested or previously forfeited or cancelled, become vested if and to the extent provided below:
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( a )          To the extent that the successor or surviving company in the Change of Control event does not assume or substitute for

the Award (or in which the Company is the ultimate parent corporation and does not continue the Award) on substantially similar terms or
with substantially equivalent economic benefits (as determined by the Administrator prior to the Change of Control) as the Award
outstanding under the Plan immediately prior to the Change of Control event, any restrictions, including but not limited to any Restriction
Period and/or performance factors or criteria applicable to the Award, shall be deemed to have been met, and the Award shall become fully
vested, earned and payable to the fullest extent of the original grant (or, if the earning of the Award is based on attaining a target level of
performance, the Award shall be deemed earned at the greater of actual performance or target performance) as of the date of the Change of
Control.

 
( b )          Further, in the event that the Award is substituted, assumed or continued as provided in Section 7(a) herein, the Award

shall nonetheless become vested in full and any restrictions, including but not limited to any Restriction Period and/or performance factors
or criteria applicable to the Award, shall be deemed to have been met, and the Award shall become fully vested, earned and payable to the
fullest extent of the original award (or, if the earning of the Award is based on attaining a target level of performance, the Award shall be
deemed earned at the greater of actual performance or target performance), if the Participant’s employment or service is terminated by the
Company or an Affiliate (or any successor thereto) not for Cause or by the Participant for Good Reason (as defined in the Plan) within two
years after the effective date of a Change of Control. The Administrator shall have sole discretion to determine the basis for the
Participant’s termination of employment or service, including whether such termination is for Good Reason.

 
( c )          Notwithstanding Sections 7(a) and (b), in the event that the Participant has entered into an employment agreement,

consulting agreement or other similar agreement, plan or policy as of the effective date of the Plan, the Participant shall be entitled to the
greater of the benefits provided upon a change of control of the Company under the Plan or the respective employment agreement or other
arrangement as in effect on the Plan effective date, and such agreement or arrangement shall not be construed to reduce in any way the
benefits otherwise provided upon a Change of Control.
 

8 .          Nontransferability of Award and Shares . The Award shall not be transferable (including by sale, assignment, pledge or
hypothecation) other than by will or the laws of intestate succession, except for transfers if and to the extent permitted by the Administrator
in a manner consistent with the registration provisions of the Securities Act. The designation of a beneficiary in accordance with the Plan
does not constitute a transfer. The Participant shall not sell, transfer, assign, pledge or otherwise encumber the Shares subject to the Award
until the Restriction Period has expired and all conditions to vesting have been met.

 
9 .          Superseding Agreement; Binding Effect. This Agreement supersedes any statements, representations or agreements of the

Company with respect to the grant of the Award, any other equity-based awards or any related rights, and the Participant hereby waives any
rights or claims related to any such statements, representations or agreements. This Agreement does not supersede or amend any existing
confidentiality agreement, non-solicitation agreement, non-competition agreement, employment agreement or any other similar agreement
between the Participant and the Company, including, but not limited to, any restrictive covenants contained in such agreements. This
Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective executors, administrators, heirs,
successors and assigns.
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1 0 .         Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of

Delaware, without regard to the conflict of laws provisions of any state, and in accordance with applicable federal laws of the United
States.

 
1 1 .         Amendment and Termination; Waiver . This Agreement may be amended, altered, suspended and/or terminated as

provided in the Plan. Without limiting the effect of the foregoing, (a) the Administrator shall have unilateral authority to amend the Plan
and this Agreement (without Participant consent) to the extent necessary to comply with Applicable Law or changes to Applicable Law
(including but in no way limited to Code Section 409A and federal securities laws), and (b) the Administrator also shall have the unilateral
authority to make adjustments to the terms and conditions of the Award in recognition of unusual or nonrecurring events affecting the
Company or any Affiliate, or the financial statements of the Company or any Affiliate, or of changes in Applicable Law, or accounting
principles, if the Administrator determines that such adjustments are appropriate in order to prevent dilution or enlargement of the benefits
or potential benefits intended to be made available under the Plan or necessary or appropriate to comply with applicable accounting
principles or Applicable Law. The waiver by the Company of a breach of any provision of this Agreement by the Participant shall not
operate or be construed as a waiver of any subsequent breach by the Participant.

 
1 2 .         Certificates for Shares; Rights as a Stockholder. The Participant and his or her legal representatives, legatees or

distributees shall not be deemed to be the holder of any Shares subject to the Award and shall not have any rights of a stockholder unless
and until (and then only to the extent that) the Award has vested and certificates for such Shares have been issued and delivered to him or
her or them (or, in the case of uncertificated shares, other written evidence of ownership in accordance with Applicable Law shall have
been provided).

 
13.         Withholding; Tax Matters.
 
( a )          The Participant acknowledges that the Company shall require the Participant to pay the Company in cash the amount of

any tax or other amount required by any governmental authority to be withheld and paid over by the Company to such authority for the
account of the Participant, and the Participant agrees, as a condition to the grant of the Award and delivery of the Shares or any other
benefit, to satisfy such obligations. Notwithstanding the foregoing, the Administrator may in its discretion establish procedures to require or
permit the Participant to satisfy such obligations in whole or in part, and any local, state, federal, foreign or other income tax obligation
relating to the Award, by delivery to the Company of shares of Common Stock held by the Participant (which are fully vested and not
subject to any pledge or other security interest) and/or by the Company withholding shares of Common Stock from the Shares to which the
Participant is otherwise entitled. The number of Shares to be withheld shall have a Fair Market Value as of the date that the amount of tax
to be withheld is determined as nearly equal as possible to, but not exceeding (unless otherwise permitted by the Administrator in a manner
in accordance with Applicable Law and applicable accounting principles), the amount of such obligations being satisfied. Such withholding
obligations shall be subject to such terms and procedures as may be established by the Administrator.

 
( b )          The Participant acknowledges that he or she is solely responsible and liable for the satisfaction of all taxes and penalties

that may arise in connection with the Award (including but not limited to any taxes arising under Code Section 409A), and the Company
shall not have any obligation to indemnify or otherwise hold the Participant harmless from any or all such taxes. The Participant further
acknowledges that the Company has made no warranties or representations to the Participant with respect to the tax consequences
(including, but not limited to, income tax consequences) related to the transactions contemplated by this Agreement, and the Participant is
in no manner relying on the Company or its representatives for an assessment of such tax consequences. The Participant acknowledges that
there may be adverse tax consequences upon the grant or vesting of the Award and/or the acquisition or disposition of the Shares or any
other benefit related to the Award and that the Participant has been advised that he or she should consult with his or her own attorney,
accountant and/or tax advisor regarding the decision to enter into this Agreement and the consequences thereof. The Participant also
acknowledges that the Company has no responsibility to take or refrain from taking any actions in order to achieve a certain tax result for
the Participant.
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1 4 .         Administration. The authority to construe and interpret this Agreement and the Plan, and to administer all aspects of the

Plan, shall be vested in the Administrator, and the Administrator shall have all powers with respect to this Agreement as are provided in the
Plan, including but not limited to the sole authority to determine whether and to what degree the Award has been earned and vested. Any
interpretation of this Agreement by the Administrator and any decision made by it with respect to this Agreement are final and binding.

 
1 5 .         Notices. Except as may be otherwise provided by the Plan or determined by the Administrator, any written notices

provided for in this Agreement or the Plan shall be in writing and shall be deemed sufficiently given if either hand delivered or if sent by
fax or overnight courier, or by postage paid first class mail. Notices sent by mail shall be deemed received three business days after mailed
but in no event later than the date of actual receipt. Notices shall be directed, if to the Participant, at the Participant’s address indicated on
Schedule A  (or such other address as may be designated by the Participant in a manner acceptable to the Administrator), or if to the
Company, at the Company’s principal office, attention Chief Financial Officer, Akoustis Technologies, Inc. Notice may also be provided
by electronic submission, if and to the extent permitted by the Administrator.

 
16.         Severability. If any provision of this Agreement is held illegal or invalid for any reason, such illegality or invalidity shall

not affect the remaining parts of the Agreement (which shall be construed or deemed amended to conform to Applicable Law), and the
Agreement shall be construed and enforced as if the illegal or invalid provision had not been included.

 
1 7 .         Restrictions on Award and Shares . The Company may impose such restrictions on the Award and any Shares or other

benefits underlying the Award as it may deem advisable, including without limitation restrictions under the federal securities laws, the
requirements of any stock exchange or similar organization and any blue sky, state or foreign securities laws or other laws applicable to
such Award or Shares. Notwithstanding any other provision in the Plan or this Agreement to the contrary, the Company shall not be
obligated to issue, deliver or transfer shares of Common Stock, to make any other distribution of benefits, or to take any other action, unless
such delivery, distribution or action is in compliance with Applicable Law (including but not limited to the requirements of the Securities
Act). The Company is under no obligation to register the Shares with the Securities and Exchange Commission or to effect compliance with
the exemption, registration, qualification or listing requirements of any state or foreign securities laws, stock exchange or similar
organization, and the Company shall have no liability for any inability or failure to do so. The Company may cause a restrictive legend or
legends to be placed on any certificate for Shares issued pursuant to the Award in such form as may be prescribed from time to time by
Applicable Law or as may be advised by legal counsel.

 
1 8 .         Rules of Construction. Headings are given to the sections of this Agreement solely as a convenience to facilitate

reference. The reference to any statute, regulation or other provision of law shall (unless the Administrator determines otherwise) be
construed to refer to any amendment to or successor of such provision of law.
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1 9 .         Right of Offset. Notwithstanding any other provision of the Plan or this Agreement, the Company may at any time

(subject to any Code Section 409A considerations) reduce the amount of any payment or other benefit otherwise payable to or on behalf of
the Participant by the amount of any obligation of the Participant to or on behalf of the Company or an Affiliate that is or becomes due and
payable and, by entering into this Agreement, the Participant shall be deemed to have consented to such reduction.

 
20.         Effect of Certain Changes in Status. Notwithstanding the other terms of the Plan or this Agreement, the Administrator has

the sole discretion to determine (taking into account any Code Section 409A considerations), at the time of grant of the Award or at any
time thereafter, the effect, if any, on the Award (including but not limited to modifying the vesting and/or earning of the Award) if the
Participant’s status as an Employee, Director or Consultant changes, including but not limited to a change from full-time to part-time, or
vice versa, or if other similar changes in the nature or scope of the Participant’s employment or service occur.

 
21.         Compliance with Recoupment, Ownership and Other Policies or Agreements . Without limiting the terms of the Plan, and

as a condition to receiving this Award or any benefit thereunder, the Participant agrees that he or she shall abide by all provisions of any
equity retention policy, stock ownership guidelines, compensation recovery policy and/or other policies adopted by the Company or an
Affiliate, each as in effect from time to time and to the extent applicable the Participant. In addition, the Participant shall be subject to such
compensation recovery, recoupment, forfeiture or other similar provisions as may apply to him or her under Applicable Law.

 
22.         Counterparts; Further Instruments. This Agreement may be executed in two or more counterparts, each of which shall be

deemed an original, but all of which together shall constitute one and the same instrument. The parties hereto agree to execute such further
instruments and to take such further action as may be reasonably necessary to carry out the purposes and intent of this Agreement.

 
[Signatures follow on Schedule A/Grant Notice]
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AKOUSTIS TECHNOLOGIES, INC.

2018 STOCK INCENTIVE PLAN
 

Performance-Based Restricted Stock Unit Award Agreement
 

Schedule A/Grant Notice
 
1 .          Grant Terms. Pursuant to the terms and conditions of the Company’s 2018 Stock Incentive Plan, as it may be hereafter be

amended (the “Plan”), and the Performance-Based Restricted Stock Unit (“RSU”) Award Agreement attached hereto (the “ Agreement”),
you (the “Participant”) have been granted a performance-based RSU award (the “Award”) for shares (the “Shares”) of the Company’s
Common Stock. Unless otherwise defined herein, capitalized terms in this Schedule A shall have the same definitions as set forth in the
Agreement and the Plan.

 
Name of Participant:  
  
Address:  
  
  
  
Grant Date:  
  
Number of Shares Subject to Award:  
  
Vesting Schedule/Conditions:  

 
One hundred percent (100%) of the Shares vest on the one (1) year anniversary of the Grant Date above (the
“Vesting Date”), provided both: (i) the Participant remains continuously employed by or in service of the
Company from the Grant Date until the vesting date (the “Restriction Period”); and (ii) the Participant
successfully achieves the Performance Measure(s) below by the end of the “Performance Period” defined below;
in each case as determined by the Administrator. The Award shall be forfeited and no Shares under this Award
shall vest or be earned unless the conditions of both (i) and (ii) above are fully satisfied.

 
Performance Measure(s):
 

 
 
 
Performance Period: Beginning   Ending:  
 
Participant Type (Mark One): ¨ Employee
 ¨ Director
 ¨ Consultant

 

 Schedule A-1  



 

 
2 .          By my signature below, I, the Participant, hereby acknowledge receipt of this Grant Notice and the Performance-Based

RSU Award Agreement (the “ Agreement”) dated _________________, between the Participant and Akoustis Technologies, Inc. (the
“Company”) which is attached to this Grant Notice. I understand that the Grant Notice and other provisions of Schedule A  herein are
incorporated by reference into the Agreement and constitute a part of the Agreement. By my signature below, I further agree to be bound
by the terms of the Plan and the Agreement, including but not limited to the terms of this Grant Notice and the other provisions of Schedule
A contained herein. I acknowledge that I have been furnished a copy of the prospectus describing the Plan. I understand that the Plan itself
is available upon request. The Company reserves the right to treat the Award and the Agreement as cancelled, void and of no effect if the
Participant fails to return a signed copy of the Grant Notice within 30 days of grant date stated above.

 
Signature:   Date:  
  
  Agreed to by:
   
  AKOUSTIS TECHNOLOGIES, INC.
    
  By:            

 
Attest:   
   
   
 
Note: If there are any discrepancies in the name or address shown above, please make the appropriate corrections on this form and return
to Akoustis Technologies, Inc., Attention General Counsel and Corporate Secretary. Please retain a copy of the Agreement, including a
signed copy of this Grant Notice, for your files.
 

 Schedule A-2  
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AKOUSTIS TECHNOLOGIES, INC.

2018 STOCK INCENTIVE PLAN
 

Nonqualified Stock Option Agreement
 

THIS AGREEMENT (together with Schedule A attached hereto, the “Agreement”), effective as of the date specified as the “Grant
Date” on Schedule A attached hereto, is between AKOUSTIS TECHNOLOGIES, INC., a Delaware corporation (the “Company”), and an
Employee, Director or Consultant of the Company or an Affiliate, as identified on Schedule A attached hereto (the “Participant”).

 
RECITALS:

 
In furtherance of the purposes of the Akoustis Technologies, Inc. 2018 Stock Incentive Plan, as it may be hereafter amended

and/or restated (the “Plan”), and in consideration of the services of the Participant and such other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the Company and the Participant hereby agree as follows:

 
1 .          Incorporation of Plan. The rights and duties of the Company and the Participant under this Agreement shall in all respects

be subject to and governed by the provisions of the Plan, a copy of which has been made available to the Participant and the terms of which
are incorporated herein by reference. In the event of any conflict between the provisions in this Agreement and those of the Plan, the
provisions of the Plan shall govern, unless the Administrator determines otherwise. The terms of this Agreement shall not be deemed to be
in conflict or inconsistent with the Plan merely because they impose greater or additional restrictions, obligations or duties, or if this
Agreement provides that the Agreement terms apply notwithstanding the provisions to the contrary in the Plan. Unless otherwise defined
herein, capitalized terms in this Agreement shall have the same definitions as set forth in the Plan.

 
2 .          Grant of Option; Term of Option. The Company hereby grants to the Participant pursuant to the Plan, as a matter of

separate inducement and agreement in connection with his or her employment with or service to the Company, and not in lieu of any salary
or other compensation for his or her services, the right and option (the “Option”) to purchase all or any part of such aggregate number of
shares (the “Shares”) of common stock of the Company, $0.001 par value (the “Common Stock”), at a purchase price (the “Exercise Price”)
as specified on Schedule A , attached hereto, and subject to such other terms and conditions as may be stated herein or in the Plan or on
Schedule A . The Participant expressly acknowledges that the terms of Schedule A shall be incorporated herein by reference and shall
constitute part of this Agreement. The Company and the Participant further acknowledge and agree that the signatures of the Company and
the Participant on the Grant Notice contained in Schedule A shall constitute their acceptance of all of the terms of the Plan and this
Agreement and their agreement to be bound by the terms of the Plan and this Agreement. The Option shall be designated as a Nonqualified
Option. Except as otherwise provided in the Plan or this Agreement, this Option shall expire if not exercised in full by the Expiration Date
specified on Schedule A.

 
3.          Exercise of Option.
 
(a)          Subject to the terms of the Plan and this Agreement, the Option shall vest and become exercisable on the date or dates,

and subject to such conditions, as are set forth on Schedule A.
 

  



 

 
(b)          To the extent that the Option is exercisable but is not exercised, the Option shall accumulate and be exercisable by the

Participant in whole or in part at any time prior to expiration of the Option, subject to the terms of the Plan and this Agreement. The
Participant expressly acknowledges that the Option shall vest and be exercisable only upon such terms and conditions as are provided in
this Agreement (including the terms set forth in Schedule A) and the Plan.  Upon the exercise of the Option in whole or in part, payment of
the Exercise Price in accordance with the provisions of the Plan and this Agreement and satisfaction of such other conditions as may be
established by the Administrator, the Company shall, as soon thereafter as practicable, deliver to the Participant a certificate or certificates
(or, in the case of uncertificated shares, other written notice of ownership in accordance with Applicable Law) for the Shares purchased.
Payment of the Exercise Price may be made in the form of cash or cash equivalent; and, except where prohibited by the Administrator or
Applicable Law (and subject to such terms and conditions as may be established by the Administrator), payment may also be made (i) by
delivery (by either actual delivery or attestation) of shares of Common Stock owned by the Participant for such time period, if any, as may
be determined by the Administrator; (ii) by shares of Common Stock withheld upon exercise; (iii) so long as a Public Market exists at the
time of exercise of the Option, by delivery of written notice of exercise to the Company and delivery to a broker of written notice of
exercise and irrevocable instructions to promptly deliver to the Company the amount of sale or loan proceeds to pay the Exercise Price; (iv)
by such other payment methods as may be approved by the Administrator and which are acceptable under Applicable Law; and/or (v) by
any combination of the foregoing methods. Shares delivered or withheld in payment on the exercise of the Option shall be valued at their
Fair Market Value on the date of exercise, as determined by the Administrator or its designee in accordance with the terms of the Plan.

 
4 .          Termination of Employment or Service. Unless otherwise provided in this Agreement or the Plan, any portion of the

Option that remains unvested as of the Participant’s Termination Date shall terminate immediately.
 
The employment or service relationship of the Participant shall be treated as continuing intact for any period that the Participant is

on military or sick leave or other bona fide leave of absence, provided that the period of such leave does not exceed three months, or, if
longer, as long as the Participant’s right to reemployment or service is guaranteed either by statute or by contract. The employment or
service relationship of the Participant shall also be treated as continuing intact while the Participant is not in active service because of
Disability. The Administrator shall have the sole authority to determine whether the Participant is disabled under the Plan and, if applicable,
the Participant’s Termination Date.

 
To the extent the Option is vested at the time of the Participant’s termination, the Option shall terminate, to the extent not

previously exercised, upon the occurrence of the first of the following events:
 
(a)          The Expiration Date.
 
(b)          If the Participant’s termination is due to Cause, the Termination Date.
 
(c)          If the Participant’s termination is due to death, the close of the period of twelve (12) months from the Termination Date.

The Option shall be exercisable by such person or persons as shall have acquired the right to exercise the Option by will or the laws of
intestate succession.

 
(d)          If the Participant’s termination is due to Disability, the close of the period of twelve (12) months from the Termination

Date.
 
(e)          If the Participant’s termination is due to a reason other than Cause, death or Disability, the close of the period of 90 days

next succeeding the Termination Date.
 
5 .          No Right of Continued Employment or Service; Forfeiture of Option; No Right to Future Awards.  Neither the Plan, this

Agreement, the grant of the Option, nor any other action related to the Plan shall confer upon the Participant any right to continue in the
employ or service of the Company or an Affiliate as an Employee, Director or Consultant, as the case may be, or interfere in any way with
the right of the Company or an Affiliate to terminate the Participant’s employment or service at any time. Except as otherwise provided in
the Plan or this Agreement, all rights of the Participant with respect to the Option shall terminate upon termination of the Participant’s
employment or service. The Participant acknowledges and agrees that the Company has no obligation to advise the participant of the
expiration of the Option. The grant of the Option does not create any obligation to grant further awards. For purposes of this Agreement,
references to “employment” or similar terms shall include reference to service unless the Administrator determines otherwise.
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6.          Effect of Change of Control. Notwithstanding the provisions of Section 3, in the event of a Change of Control, the Option

shall, to the extent not then vested or previously forfeited or cancelled, become vested if and to the extent provided below:
 
(a)          To the extent that the successor or surviving company in the Change of Control event does not assume or substitute for

the Option (or in which the Company is the ultimate parent corporation and does not continue the Option) on substantially similar terms or
with substantially equivalent economic benefits (as determined by the Administrator) as an Option outstanding under the Plan immediately
prior to the Change of Control event, the Option shall become fully vested and exercisable as of the date of the Change of Control.

 
(b)          Further, in the event that the Option is substituted, assumed or continued as provided in Section 6(a) herein, the Option

shall nonetheless become vested and exercisable in full if the Participant’s employment or service is terminated by the Company or an
Affiliate (or any successor thereto) not for Cause or by the Participant for Good Reason within two years after the effective date of a
Change of Control. The Administrator shall have sole discretion to determine the basis for the Participant’s termination of employment or
service, including whether such termination is for Good Reason.

 
(c)          Notwithstanding Sections 6(a) and (b), in the event that the Participant has entered into an employment agreement,

consulting agreement or other similar agreement, plan or policy as of the effective date of the Plan, the Participant shall be entitled to the
greater of the benefits provided upon a change of control of the Company under the Plan or the respective employment agreement or other
arrangement as in effect on the Plan effective date, and such agreement or arrangement shall not be construed to reduce in any way the
benefits otherwise provided upon a Change of Control.

 
7 .          Nontransferability of Option. This Option shall not be transferable (including by sale, assignment, pledge or

hypothecation) other than by will or the laws of intestate succession, except for transfers if and to the extent permitted by the Administrator
in a manner consistent with the registration provisions of the Securities Act of 1933, as amended (the “Securities Act”). Except as may be
permitted by the preceding sentences, this Option shall be exercisable during the Participant’s lifetime only by him or her or by his or her
guardian or legal representative. The designation of a beneficiary in accordance with the Plan does not constitute a transfer.

 
8 .          Superseding Agreement; Binding Effect. This Agreement supersedes any statements, representations or agreements of the

Company with respect to the grant of the Option, any other equity-based awards or any related rights, and the Participant hereby waives any
rights or claims related to any such statements, representations or agreements. This Agreement does not supersede or amend any existing
confidentiality agreement, non-solicitation agreement, non-competition agreement, employment agreement or any other similar agreement
between the Participant and the Company, including, but not limited to, any restrictive covenants contained in such agreements. This
Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective executors, administrators, heirs,
successors and assigns.

 
9.          Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware,

without regard to the conflict of laws provisions of any state, and in accordance with applicable federal laws of the United States.
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1 0 .         Amendment and Termination; Waiver . This Agreement may be amended, altered, suspended and/or terminated as

provided in the Plan. Without limiting the effect of the foregoing, (a) the Administrator shall have unilateral authority to amend the Plan
and this Agreement (without Participant consent) to the extent necessary to comply with Applicable Law or changes to Applicable Law
(including but in no way limited to Code Section 409A, Code Section 422 and federal securities laws), and (b) the Administrator also shall
have the unilateral authority to make adjustments to the terms and conditions of the Option in recognition of unusual or nonrecurring events
affecting the Company or any Affiliate, or the financial statements of the Company or any Affiliate, or of changes in Applicable Law, or
accounting principles, if the Administrator determines that such adjustments are appropriate in order to prevent dilution or enlargement of
the benefits or potential benefits intended to be made available under the Plan or necessary or appropriate to comply with applicable
accounting principles or Applicable Law. The waiver by the Company of a breach of any provision of this Agreement by the Participant
shall not operate or be construed as a waiver of any subsequent breach by the Participant.

 
1 1 .         No Rights as Stockholders. The Participant and his or her legal representatives, legatees, distributees or transferees shall

not be deemed to be the holder of any Shares subject to the Option and shall not have any rights of a stockholder unless and until certificates
for such Shares have been issued and delivered to him or her or them (or, in the case of uncertificated shares, other written evidence of
ownership in accordance with Applicable Law shall have been provided).

 
12.         Withholding; Tax Matters.
 
(a)          The Participant acknowledges that the Company shall require the Participant to pay the Company in cash the amount of

any tax or other amount required by any governmental authority to be withheld and paid over by the Company to such authority for the
account of the Participant, and the Participant agrees, as a condition to the grant of the Option and delivery of the Shares or any other
benefit, to satisfy such obligations. Notwithstanding the foregoing, the Administrator may in its discretion establish procedures to require or
permit the Participant to satisfy such obligations in whole or in part, and any local, state, federal, foreign or other income tax obligation
relating to the Option, by delivery to the Company of shares of Common Stock held by the Participant (which are fully vested and not
subject to any pledge or other security interest) and/or by the Company withholding shares of Common Stock from the Shares to which the
Participant is otherwise entitled. The number of Shares to be withheld shall have a Fair Market Value as of the date that the amount of tax
to be withheld is determined as nearly equal as possible to, but not exceeding (unless otherwise permitted by the Administrator in a manner
in accordance with Applicable Law and applicable accounting principles), the amount of such obligations being satisfied. Such withholding
obligations shall be subject to such terms and procedures as may be established by the Administrator.

 
(b)          The Participant acknowledges that he or she is solely responsible and liable for the satisfaction of all taxes and penalties

that may arise in connection with the Option (including but not limited to any taxes arising under Code Section 409A), and the Company
shall not have any obligation to indemnify or otherwise hold the Participant harmless from any or all such taxes. The Participant further
acknowledges that the Company has made no warranties or representations to the Participant with respect to the tax consequences
(including, but not limited to, income tax consequences) related to the transactions contemplated by this Agreement, and the Participant is
in no manner relying on the Company or its representatives for an assessment of such tax consequences. The Participant acknowledges that
there may be adverse tax consequences upon the grant of the Option and/or the acquisition or disposition of the Shares or any other benefit
related to the Option and that the Participant has been advised that he or she should consult with his or her own attorney, accountant and/or
tax advisor regarding the decision to enter into this Agreement and the consequences thereof. The Participant also acknowledges that the
Company has no responsibility to take or refrain from taking any actions in order to achieve a certain tax result for the Participant.
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1 3 .         Administration. The authority to construe and interpret this Agreement and the Plan, and to administer all aspects of the

Plan, shall be vested in the Administrator, and the Administrator shall have all powers with respect to this Agreement as are provided in the
Plan, including, but not limited to, the sole authority to determine whether and to what degree the Option has vested. Any interpretation of
this Agreement by the Administrator and any decision made by it with respect to this Agreement are final and binding.

 
1 4 .         Notices. Except as may be otherwise provided by the Plan or determined by the Administrator, any written notices

provided for in this Agreement or the Plan shall be in writing and shall be deemed sufficiently given if either hand delivered or if sent by
fax or overnight courier, or by postage paid first class mail. Notices sent by mail shall be deemed received three business days after mailed
but in no event later than the date of actual receipt. Notices shall be directed, if to the Participant, at the Participant’s address indicated on
Schedule A  (or such other address as may be designated by the Participant in a manner acceptable to the Administrator), or, if to the
Company, at the Company’s principal office, attention Chief Financial Officer, Akoustis Technologies, Inc. Notice may also be provided
by electronic submission, if and to the extent permitted by the Administrator.

 
15.         Severability. If any provision of this Agreement is held illegal or invalid for any reason, such illegality or invalidity shall

not affect the remaining parts of the Agreement (which shall be construed or deemed amended to conform to Applicable Law), and the
Agreement shall be construed and enforced as if the illegal or invalid provision had not been included.

 
1 6 .         Restrictions on Option and Shares. The Company may impose such restrictions on the Option and the Shares or other

benefits underlying the Option as it may deem advisable, including without limitation restrictions under the federal securities laws, the
requirements of any stock exchange or similar organization and any blue sky, state or foreign securities laws or other laws applicable to
such Option or Shares. Notwithstanding any other provision in the Plan or this Agreement to the contrary, the Company shall not be
obligated to issue, deliver or transfer shares of Common Stock, to make any other distribution of benefits, or to take any other action, unless
such delivery, distribution or action is in compliance with Applicable Law (including but not limited to the requirements of the Securities
Act). The Company is under no obligation to register the Shares with the Securities and Exchange Commission or to effect compliance with
the exemption, registration, qualification or listing requirements of any state or foreign securities laws, stock exchange or similar
organization, and the Company shall have no liability for any inability or failure to do so. The Company may cause a restrictive legend or
legends to be placed on any certificate for Shares issued pursuant to the exercise of the Option in such form as may be prescribed from time
to time by Applicable Law or as may be advised by legal counsel.

 
1 7 .         Rules of Construction. Headings are given to the sections of this Agreement solely as a convenience to facilitate

reference. The reference to any statute, regulation or other provision of law shall (unless the Administrator determines otherwise) be
construed to refer to any amendment to or successor of such provision of law.

 
1 8 .         Right of Offset. Notwithstanding any other provision of the Plan or this Agreement, the Company may at any time

(subject to any Code Section 409A considerations), reduce the amount of any payment or benefit otherwise payable to or on behalf of the
Participant by the amount of any obligation of the Participant to or on behalf of the Company or an Affiliate that is or becomes due and
payable, and, by entering into this Agreement, the Participant shall be deemed to have consented to such reduction.

 
19.         Effect of Certain Changes in Status. Notwithstanding the other terms of the Plan or this Agreement, the Administrator has

discretion to determine (taking into account any Code Section 409A considerations), at the time of grant of the Option or at any time
thereafter, the effect, if any, on the Option (including but not limited to modifying the vesting and/or exercisability of the Option) if the
Participant’s status as an Employee, Director or Consultant changes, including but not limited to a change from full-time to part-time, or
vice versa, or if other similar changes in the nature or scope of the Participant’s employment or service occur.
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20.         Compliance with Recoupment, Ownership and Other Policies or Agreements . Without limiting the terms of the Plan and

as a condition to receiving this Option or any benefit thereunder, the Participant agrees that he or she shall abide by all provisions of any
equity retention policy, stock ownership guidelines, compensation recovery policy and/or other policies adopted by the Company or an
Affiliate, each as in effect from time to time and to the extent applicable the Participant. In addition, the Participant shall be subject to such
compensation recovery, recoupment, forfeiture or other similar provisions as may apply to him or her under Applicable Law.

 
21.         Counterparts; Further Instruments. This Agreement may be executed in two or more counterparts, each of which shall be

deemed an original, but all of which together shall constitute one and the same instrument. The parties hereto agree to execute such further
instruments and to take such further action as may be reasonably necessary to carry out the purposes and intent of this Agreement.

 
[Signatures follow on Schedule A/Grant Notice.]
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AKOUSTIS TECHNOLOGIES, INC.

2018 STOCK INCENTIVE PLAN
 

Nonqualified Stock Option Agreement
 

Schedule A/Grant Notice
 
1.          Pursuant to the terms and conditions of the Company’s 2018 Stock Incentive Plan, as it may be hereafter amended (the

“Plan”), you (the “Participant”) have been granted an option (the “Option”) to purchase ________ shares (the “Shares”) of the Company’s
Common Stock as outlined below.

 
Name of Participant:   
   
Address:  
   
   
   
   
     
Grant Date:   , 20               
     
Number of Shares Subject to Option:   
   
Exercise Price: $
   
Type of Option:  þ  Nonqualified Option
   
Participant Type (Mark One):  ¨  Employee
  ¨ Director
  ¨ Consultant
     
Expiration Date (Last day of Option Period):  , 20               
     
Vesting Schedule/Conditions:   
   
   
   
   
 

2.          By my signature below, I, the Participant, hereby acknowledge receipt of this Grant Notice and the Option Agreement (the
“Agreement”) dated __________ ___, 20__, between the Participant and Akoustis Technologies, Inc. (the “Company”) which is attached to
this Grant Notice. I understand that the Grant Notice and other provisions of Schedule A  herein are incorporated by reference into the
Agreement and constitute a part of the Agreement. By my signature below, I further agree to be bound by the terms of the Plan and the
Agreement, including but not limited to the terms of this Grant Notice and the other provisions of Schedule A contained herein. I
acknowledge that I have been furnished a copy of the prospectus describing the Plan. I understand that the Plan itself is available upon
request. The Company reserves the right to treat the Option and the Agreement as cancelled, void and of no effect if the Participant fails to
return a signed copy of the Grant Notice within 30 days of grant date stated above.
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Signature:  Date:  
     
 Participant    

 
  Agreed to by:
   
  AKOUSTIS TECHNOLOGIES, INC.
    
  By:     
    
   [Name]
    
   [Title]
 
Attest:   
   
   
   
[Name]   
   
[Title]   
 
Note: If there are any discrepancies in the name or address shown above, please make the appropriate corrections on this form and return
to Akoustis Technologies, Inc., Attention Chief Financial Officer. Please retain a copy of the Agreement, including a signed copy of this
Grant Notice, for your files.
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November 16, 2018
 
Akoustis Technologies, Inc.
9805 Northcross Center Court, Suite A
Huntersville, NC 28078
 
Ladies and Gentlemen:
 
We have acted as special counsel to Akoustis Technologies, Inc., a Delaware corporation (the “ Company”), in connection with the
Registration Statement on Form S-8 (the “Registration Statement”) filed on the date hereof with the Securities and Exchange Commission
(the “SEC”) under the Securities Act of 1933, as amended (the “Securities Act”), and the rules and regulations promulgated thereunder for
the registration of (i) 3,750,000 shares (the “2018 Plan Shares”) of Common Stock, par value $0.001 per share (the “Common Stock”), of
the Company, issuable pursuant to the Akoustis Technologies, Inc. 2018 Stock Incentive Plan (the “ 2018 Plan”) and (ii) 500,000 shares
(the “ESPP Shares” and, together with the 2018 Plan Shares, the “Shares”) of Common Stock of the Company, issuable pursuant to the
Akoustis Technologies, Inc. Employee Stock Purchase Plan (the “ESPP” and, together with the 2018 Plan, the “Plans”).
 
You have requested our opinion as to the matters set forth below in connection with the issuance of the Shares. For purposes of rendering
that opinion, we have examined (i) the Registration Statement, (ii) the Company’s Certificate of Incorporation, (iii) its Bylaws, (iv) the
stock ledger, (v) the corporation action of the Company's Board of Directors which authorizes the registration of the Shares on the
Registration Statement (vi) the 2018 Plan and (vii) the ESPP, and we also have made such investigation of law as we have deemed
appropriate. We have examined and relied upon certificates of public officials and such other documents and instruments as we have
deemed necessary or advisable for the purpose of rendering our opinion. For the purposes of this opinion letter, we have made assumptions
that are customary in opinion letters of this kind, including the assumptions that each document submitted to us is accurate and complete,
that each such document that is an original is authentic, that each such document that is a copy conforms to an authentic original, that all
signatures on each such document are genuine and that the Company is and shall remain at all times a corporation duly incorporated,
validly existing and in good standing under the laws of the State of Delaware. We have further assumed the legal capacity of natural
persons, and we have assumed that each party to the documents we have examined or relied on has the legal capacity or authority and has
satisfied all legal requirements that are applicable to that party to the extent necessary to make such documents enforceable against that
party. We have not verified any of those assumptions.
 
K&L GATES LLP
HEARST TOWER 47TH FLOOR 214 NORTH TRYON STREET CHARLOTTE NC 28202
T +1 704 331 7400 F +1 704 331 7598 klgates.com
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In rendering our opinion below, we also have assumed that: (a) the Company will have sufficient authorized and unissued shares of
Common Stock at the time of each issuance of a Share under the Plans; (b) the Shares will be evidenced by appropriate certificates, duly
executed and delivered or the Company’s Board of Directors will adopt a resolution, providing that all Shares shall be uncertificated in
accordance with Section 158 of the Delaware General Corporation Law (the “DGCL”), prior to their issuance; (c) the issuance of each
Share will be duly noted in the Company’s stock ledger upon its issuance; (d) each Plan constitutes the valid and binding agreement of the
Company, enforceable against the Company in accordance with its terms; (e) the Company will receive consideration for each Share at
least equal to the par value of such share of Common Stock and in the amount required by the applicable Plan (or the award agreement
issued thereunder); and (f) prior to the issuance of any Shares under the Plans, the Company’s Board of Directors will duly authorize each
award granted under the 2018 Plan and ESPP, as applicable, pursuant to an award agreement and in accordance with the DGCL and the
applicable Plan.
 
Our opinion set forth below is limited to the DGCL and reported judicial decisions interpreting the DGCL.
 
Based upon and subject to the foregoing, it is our opinion that the Shares are duly authorized for issuance by the Company pursuant to, and
on the terms set forth in, the Plans and, when, and if, issued pursuant to the terms of the Plans and the applicable award agreement will be
validly issued, fully paid, and non-assessable.
 
We hereby consent to the filing of this opinion letter with the SEC as Exhibit 5.1 to the Registration Statement. In giving this consent, we
do not thereby admit that we are within the category of persons whose consent is required under Section 7 of the Securities Act or the rules
and regulations of the SEC promulgated thereunder.
 
Very truly yours,
 
/s/ K&L Gates LLP
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INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM’S CONSENT

 
We consent to the incorporation by reference in this Registration Statement of Akoustis Technologies, Inc. (the “Company”) on Form S-8
of our report dated August 29, 2018, which includes an explanatory paragraph as to the Company’s ability to continue as a going concern,
with respect to our audits of the consolidated financial statements of Akoustis Technologies, Inc. and Subsidiary as of June 30, 2018 and
2017 and for the two years in the period ended June 30, 2018, appearing in the Annual Report on Form 10-K of Akoustis Technologies,
Inc. for the year ended June 30, 2018.
 
/s/ Marcum LLP
 
Marcum LLP
New York, NY
November 16, 2018
 

  

 


